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TREASON AND RELATED OFFENSES IN THE 
ANGLO-SAXON DOOMS* 


ie HAS long been the accepted practice to begin the 
broader outline of British history with the Anglo-Saxon 


~ period, both in the textbooks and general histories. Although 


the treatment is frequently all too brief, this difficult epoch 
is dealt with competently in most of its major aspects de- 
spite the relative paucity of the sources. Monographs on the 
Anglo-Saxon era are fewer than one might suspect, though 
some of the more recent are notably good, and a few of the 
older have become almost classic even when modified by 
subsequent research. Still the primary emphasis has been 
social, economic, or literary. There are significant studies on 
parliamentary origins, the beginning of feudalism, the village 
community, the class structure, and the transmission of the 
classical and Christian heritages. But in legal history the 
field is narrowed down markedly save for a few most dis- 
tinguished contributions, despite the existence of a very con- 
siderable body of documentary sources of unusual richness 
and variety contained in the Anglo-Saxon Dooms.’ 

The Anglo-Saxon Dooms represent a unique development 
in Germanic legal history and are unlike the continental 
folklaws in many important respects. They are composed in 
the native tongue, Anglo-Saxon, for the most part, instead of 
in Vulgar Latin. They contain relatively few traces of the 
direct influence of Roman Law, although Roman ideas have 
been conveyed indirectly through ecclesiastical channels. 

* I wish to express my thanks and appreciation for the generous 
assistance of my friend and colleague, Professor Alan D. McKillop of 


the Department of English, in establishing details of the Anglo-Saxon 
terminology. 


Z 


2 The Rice Institute Pamphlet 


They are nct the completed work of a single legislator, but 
a series of enactments made by various kings from the 
seventh to the eleventh centuries. And, while they are un- 
systematic on the whole, they nevertheless constitute a 
fair representation of Germanic legal thought in a compara- 
tively unadulterated form. It will not be the purpose of this 
study to analyze all matter relating to public law since, 
despite the admitted limitations in Anglo-Saxon studies, the 
Dooms have been investigated more adequately than most 
of the other leges barbarorum.’ Such general considerations 
as the theory of a special royal interest and the king’s peace 
are tentatively accepted without an extended analytical ex- 
amination.* The idea of a scandal, committed in violation of 
the royal peace, appears as early as the Dooms of Aethel- 
berht (d.617)* where one reads that “if the king summons his 
freemen (leode) before him and anyone there does evil to 
them, let the offender make double compensation (bot) and 
fifty shillings besides to the king,”* and “if the king feasts 
in a man’s home and anyone there commits a wrong, let the 
offender make a double compensation.” The royal protection 
extends not only over certain places, but over certain prop- 
erty and persons, as well. “If a freeman steals from the king, 
let him restore it nine-fold,”* and “if anyone kills a man on 
the king’s properties (tun), let him pay fifty shillings as com- 
pensation.”® Later in the century, this same general principle 
is evident in the laws of Ine which probably fall between 
688 and 694. “If anyone fights in the king’s house, let him 
forfeit his property and be at the mercy of the king to decide 
whether he shall live or not.” A special ecclesiastical peace 
is also recognized,” together with the right of sanctuary, so 
that whoever is guilty of killing and flees to a church may 
keep his life and amend his crime according to law.” 
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___ Although high treason is not specifically mentioned in this 
_ legislation, the laws of Ine mark a distinct step in the de- 
velopment of the idea in Anglo-Saxon law. The earlier enact- 
_ ments of Aethelberht indicate plainly that royal displeasure 
_ was incurred by unruly conduct in the king’s presence or by 
actions interfering with the royal business. All these crimes 
-were repressed by very heavy fines. Nevertheless, they were 
amendable and may have been regarded as acts harmful to 
the general welfare quite as much as insults to the king. How- 
ever, the idea was clearly emerging that certain crimes are 
unamendable and should be dealt with only by the king be- 
cause they are in contempt (oferhyrnes, overseunessa) of the 
king.** Thus, the royal peace came to include a class of 
crimes which were insulting to or in contempt of the king, 
and was no longer limited to specified persons, property, 
or places. The next stage in its evolution attaches obviously 
to the time when breaches of the peace become injuries to 
the person of the king, who personifies public authority. At 
that point insult and scandal shade into typical high treason. 
Little may be found in this early Anglo-Saxon legislation 
comparable to the provisions of the folklaws of the Germanic 
peoples on the continent for repressing offenses against the 
land and folk (Landesverrat). Ine declares that a man who 
has been accused of participation in a marauding expedition or 
raid (hereteam) may redeem himself only upon payment of 
his wergeld.* Another law states that an attack upon a forti- 
fied residence must be’ compensated by a payment to the 
king, bishop, or other holder of the property thus assailed.” 
Such laws indicate how offenses against the peace of king or 
bishop may be settled in the interest of the general welfare; 
and it is matters of this sort which become violations of the 
peace of the land and treason to land and folk when they are 
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unregulated and perpetrated irresponsibly without restraint 
at the whim of individuals. In this connection one law com- 
mands: 


“If a gesiécundman, who possesses land, absents himself 
from military services on a campaign, he shall pay 120 shil- 
lings and lose his land; a nobleman, who holds no land, 
shall pay sixty shillings; and a churl, thirty shillings as a fine 
for not accompanying the host.”27 


When one comes to the so-called Introduction to the 


Dooms of Alfred (871-900), treason is definitely recognized as 
an unamendable crime. Ecclesiastical influences evidently 
did much to give direction to the evolution of the crime and 
to give shape to the matured idea which was set forth as 
follows: 
“They, then, ordained, out of the mercy which Christ had 

taught, that secular lords, with their leave, might, without 

sin, take for almost every misdeed, for the first offence, the 

money bot which they established; except in cases of treason 

against a lord, to which they dared not assign any mercy, be- 

cause God Almighty adjudged none of them that despised 

Him, nor did Christ, the son of God, adjudge any to him who 

sold Him to death.”28 
It should be noted, however, that high and petty treason are 
not differentiated here, and that treason is not associated 
with the king’s peace. In the main code of Alfred’s Dooms, 
the more purely Germanic ideas are evident, and the law 
establishes that it is necessary before all else that each man 
be faithful to his oath and pledge, and respect his contract.” 
But, if anyone is compelled to do anything wrong thereby, be 
it the betrayal of his lord or aid in an unlawful undertaking, 
it is better that he break such an oath than fulfill it.2° The 
old Germanic principles of fidelity are maintained in their 
complete integrity. Broken troth is the supreme offense, and 
is justified only in cases where keeping the oath leads to a 
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_ Zreater injustice or treason. The first detailed definition of 
treason in Anglo-Saxon law is contained in a famous enact- 
ment of Alfred: . 
“If anyone plots against the king’s life, of himself, or by 

harboring outlaws or faithless men in the king’s service, let 

him be liable in his life and in all that he has. 1. If he wishes 

to prove himself true, let him do so according to the king’s 

wergeld (i.e., by an oath equal to the king’s wergeld). 2. So, 

also, we ordain for all degrees, whether ceorl or eorl. He, 

who plots against his lord’s life, shall be liable in his life to 

his lord, as well as in all that he has, or he shall prove himself 

true according to his lord’s wer.”?1 
Here. high treason is specifically distinguished from petty 
treason; and the idea of conspiracy is emphasized over actual 
killing, as has been observed in many continental codes.” 
The view advanced in this study is consistent with the posi- 
tion of Pollock and Maitland who hold that conspiracy is 
not based on any original Germanic tradition, but is bor- 
rowed from the Roman law of maiestas, especially the provi- 
sions which relate to plotting against the lives of the republi- 
can magistrates and later of the emperors.”* Further they con- 
sider that no aspect of Roman Law was more likely to be 
adopted by the Germanic invaders of the Empire and the 
barbarian conquerors of the provinciales than this material 
concerning the crime of majesty. Hence, when the idea of 
conspiracy is first encountered in England in the legislation 
of Alfred, it may be presumed to have been imported from 
the continent, although one should not infer that the rulers of 
the barbarian kingdoms needed the formal example of the 
lex Julia maiestatis to impress upon them the importance of 
repressing plots and machinations against their lives. But, on 
the other hand, these authors hold rightly that “the close as- 
sociation of treason against the king with treason against 
one’s personal lord who is not the king is eminently Ger- 


6 The Rice Institute Pamphlet 


manic. This was preserved in the ‘petty treason’ of mediaeval 
and modern criminal law.”*4 And it is precisely this bond of 
personal faith and troth between a king and his fideles and 
between a lord and his vassals, this element of a contractual 
allegiance, that is not discernible in Roman Law where the 
relation between emperor and subjects rests upon a basis of 
deference and veneration.” 

An additional feature appears in this law which may be 
made the subject of dispute. This is the matter of a royal 
 wergeld after the fashion of the ducal wergeld in Bavarian 
law.”* As has been noted, the Introduction to Alfred’s Dooms 
designates treason very definitely to be an unamendable 
crime, and this precludes the possibility of a wergeld pay- 
ment, such as is suggested in Alfred c.4,1. The result is an 
apparent contradiction. Wilda pointed out in his Sérafrecht 
der Germanen more than a century ago that a special wergeld 
was attached to the king, partly because of his descent from 
the first family of the land and partly because of the royal 
office vested in him. He, then, drew the distinction between 
the real wergeld belonging to the king through the circum- 
stances of his exalted position and birth, and payable to his 
relatives, and the cynebot or cynegyld, which pertains to the 
kingdom and is paid to the folk.” But Wilda acknowledged 
that treason is an unexpiable offense, and he attempted to 
reconcile the situation by suggesting that such a wergeld 
could not be paid in cases where the king was struck down 
premeditatedly, but only where he was struck down in the 
heat of anger. In the latter instance, the offense cannot be 
construed as real treason. Thus, Wilda seems to discriminate 
here much along the line of the difference that distinguishes 
murder (mord) from ordinary homicides in Germanic law. 


Also he clearly differentiates the person of the king from the 
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office of king. This would make the determination of treason 
_ very much a matter of intent, and this is a most dangerous 
tule to apply to a crime whose scope tends to widen con- 
_ stantly, as well as a very awkward precedent to attach to the 
_ foundations of the English Common Law. Wilda further 
_ suggested that in cases of acknowledged treason it is possible 
that the people or the king’s successor might allow the of- 
fender to redeem himself by paying the royal wer which, how- 
ever, would be so large an amount that very few could pay it. 
Hence, the crime would be virtually unamendable in prac- 
tice. The higher wergeld, he continued, was not so much the 
basis as the consequence of a higher law and a higher fine 
attached to the king, and this higher law partook of the 
nature of a special peace.”* All crimes committed against the 
king must be amended by a heavier fine than in the case of 
anyone else, and were punished in a higher degree without 
being regarded as high treason.” This argument establishes 
some validity for the wergeld and proves equally that such a 
wergeld could not be offered ordinarily in restitution for 
plotting against the king’s life, as set forth in Alfred c.4. 
Furthermore, a careful reading of the law shows that nothing 
is said that a man may redeem himself upon payment of the 
_ royal wergeld. It merely states that if a man wishes to clear 
himself, prove that he has been faithful, and is wrongfully 
charged with the crime, he must do so in accordance with 
some weighty method of proof equated to and corresponding 
with the scale of the royal wergeld. In other words, the de- 
fendant must have more compurgators or successfully pass a 
more difficult ordeal. It is not at all a question of allowing 
a guilty man to escape with the payment of “blood-money” 
or a fine.*° 

Very little additional legislation on treason appears in 
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Alfred’s Dooms. Scandals in the royal palace are repressed by 
a law stating that if anyone fights or draws his weapon in the 
king’s house, the king may kill him, or let him live pro- 
vided he wants to forgive him." The culprit is thus placed 
completely at the king’s mercy. Similar special ecclesiastical 
peaces are established*? which prohibit stealing from 
churches® and maintain the right of asylum and sanctuary.™* 
There are no laws specifically directed against Landesverrat 
although penalties are provided for attacks on fortified posts 
(burhbryce),> and an enactment in the Introduction estab- 
lishes the death penalty for parricide.* 

Additional legislation relating to treason appears in the 
laws of Aethelstan, Edmund, and Edgar of the early tenth 
century. Aethelstan (ca. 925-39) commands that those accused 
of plotting against their lords shall hold their lives forfeit 
if they cannot purge themselves or come clean from the triple 
ordeal.*” Punishment is also prescribed for breaches of the 
ecclesiastical peace.** And for the first time in Anglo-Saxon 
law, penalties are provided for the crimes of moneyers,.a 
fact which would indicate the increasing influence of the 
Roman law. Aethelstan demands that “there be one money 
in the whole realm, and let no one mint money except in a 
town.”** Furthermore, if a moneyer is found guilty, he shall 
lose the hand with which he fashioned the illegal coin, but 
if he wants to clear himself, he must submit to the ordeal of 
the hot iron and redeem the hand with which he is charged 
with having wrought the false.*° This crime is not associated 
with treason by Aethelstan, but it was to resume the connec- 
tion, which it possessed formerly with that crime in the Roman 
law, in the later compilations of Glanvill and Bracton.** In 
a law of Edmund, the special peace and rights of sanctuary 
of churches and certain royal forts are affirmed.*? Edgar 
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_ commands that the lives of those who have plotted the death 


_ of their lords shall never find safety in any refuge unless the 


king grants them protection. He, too, ordains that there 
shall be but one money throughout the realm, and no one 
shall refuse it.*4 

The Dooms of Aethelred develop more fully the laws con- 


- cerning the coinage. Thus, one reads: 


“Let every moneyer, who shall be accused that he has 
wrought false after it has been forbidden, go to the triple 
ordeal, and, if guilty, let him die. And no one shall have a 
moneyer save the king.”** 

“And moneyers, who make counterfeit in the forests, shall 
forfeit their lives unless the king show them mercy.” 


The laws reiterate the necessity for “improving the coinage, 
so that there shall be one money throughout the land with- 
out counterfeit.”*7 The seriousness of these crimes becomes 
evident when one notes that the penalty is death and that 
the accused has to clear himself through the triple ordeal.“ 
It will be observed that these are practically the same regu- 
lations prescribed for cases of high treason, so that crimes 
of falsification and treason are now associated through iden- 
tical procedure and penalties. 
“If any one plots against the life of the king, let him for- 
feit his life, and if he will purge himself, let him do so accord- 


ing to the king’s wergeld and with the triple ordeal following 


the English law.”*° 

“And, if any one plots against the life of the king, let him 
forfeit his life and everything he has if it be proved against 
him, and if he will and can purge himself, let him do so with 
the hardest oath or with the triple ordeal according to the 
law of the English, or according to the law of the Danes, as 


the case may be.”°° 
But in general, little is added to the definition of high treason 
established in Alfred c.4. Besides the matter of counterfeiting 
mentioned above, other features of Aethelred’s Dooms are 
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certain distinct references to Landesverrat. The general 
principle is stated that the king’s subjects should willingly 
undertake the repair of fortified posts and bridges, and pro- 
vide for the equipment of the royal navy and perform the 
duties of military service, since those are matters promoting 
the general welfare (for gemznelicre neode).” Military 
crimes detrimental to the common weal are punished as 
follows: 

“If anyone leaves the army without permission, when the 
king is with the army, let it be at peril of his life and all his 
estate; and whoever deserts the army when the king is not 
present shall be fined 120 shillings.”®? 


“If any one leaves the army without permission, when the 
king is with it, he shall imperil his estate.”™ 


Desertion, at a time when the king is accompanying the host, 
is plainly designated a more serious offense than desertion 
under other circumstances. Perhaps, this may be explained 
on the ground that desertion in the former instance might 
imperil the king’s life, and therefore could be constructed 
as a sort of high treason. Finally, a law is established pro- 
tecting the navy, which states that any one harming a 
public warship must pay a fine, and if he destroys it so that 
it cannot be used, he must recompense the damage in full.™ 
In addition, he must pay the mund-bryce to the king for 
breaking the peace. The entire realm is considered to be in 
the royal mundium or under the king’s protection, and since 
the king personifies public authority, he is responsible for 
the maintenance of the general welfare. Thus, in a large 
measure, the king’s peace and the peace of the land are identi- 
fied. But traces of the original distinction remain in the com- 


pensation to the people which is kept separate from the special 
fine to the king. 
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_ The Dooms of Cnut of the eleventh century constitute, 
_ perhaps, the most fully developed body of Anglo-Saxon law. 
_ High treason is punished by death and confiscation of 
property: “If anyone shall plot the death of the king or of 
his lord in any way, let him forfeit his life and all that he 
_ has, unless he purge himself by the triple ordeal.”** The idea 
- of scandal emerges in a law stating that “if anyone fights in 
__ the king’s household, he shall lose his life, unless the king 
shows him mercy.”** Other laws are directed against the 
more general, undifferentiated type of treason which may 
be either high treason against the king or petty treason 
against a lesser lord. Thus, one reads that “Whoever plots the 
death of his lord shall ever be in danger of his life.”** And 
in another place, the ancient Germanic idea of infidelity is 
stressed instead of the Roman idea of conspiracy or plotting 
that becomes so common in the later Anglo-Saxon Dooms. 
“Infidelity toward one’s lord (hlafordswice) is unamendable 
(botleas) according to the secular law,” and is associated with 
the crimes of house-breaking (husbryce), arson (bzrnet), 
open theft (open dyféd), and manifest killing (ebere mord) 
which is undeniable.** Another enactment prescribes penal- 
ties for a crime resembling the Frankish herisliz. 

“The man who flees from his lord, or from his pops 
reason of his cowardice, be it in the ship-fyrd or in the land- 
fyrd, shall forfeit all that he possesses and his life as well; and 
let his lord seize the property and the land that he (the lord) 


previously gave him; and, if he have bocland, let that pass 
into the hands of the king.”*° 

“But the heriots of the man, who falls in battle before his 
lord, be it within the land or abroad, shall be remitted; and 
his heirs may inherit his land and property, and justly divide 
it among themselves.” 


Landesverrat is not as carefully defined. The general 
principle is stated that one should willingly participate in 
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the repair of forts and bridges, and the mobilization of the 
navy and army, as often as the general welfare or common 
need requires it.** But, if any one neglects the performance 
of these duties, he shall pay a fine of 120 shillings to the 
king, or he may clear himself.*? However, if any one causes 
a capital breach of the peace (probably homicide) in the 
king’s army, he must lose his life or redeem it by the payment 
of his wergeld; but if he merely makes a minor breach of the 
peace (less than a homicide), he shall be fined according to 
what he has done.“ Finally, those who become outlaws shall 
be at the king’s mercy, and if they possess boc-land (i.e., 
held by title-deed), it shall pass into the hands of the king 
regardless of the question whose vassal they are.** A special 
law states the penalties for counterfeiting: 
“Whoever makes counterfeit shall lose the hand with which 

he did the crime, and he may not redeem it with silver or 

gold or in any way. If he claims that the reeve gave him leave 

to commit the crime, let the reeve clear himself by a three- 

fold oath (probably requiring 76 compurgators), and let him 

suffer the same doom as he who wrought the false ‘money.’ "6 
This extension of the law is clearly intended to prevent the 
connivance of public officers with counterfeiters, and shows 
how vital the king considered his policy of maintaining a 
single coinage throughout the realm. The introductory por- 
tion of Cnut’s Dooms consists of ecclesiastical regulations 
supporting the special peace attached to churches and clergy- 
men. One enactment possesses unusual interest because it 
seems to define what the relation should be between ecclesi- 
astics and their lords, and suggests a considerable trend 
toward feudalism as reflected in the personal relation be- 
tween lord and vassal. 


“We (ecclesiastics) believe that we should always be faith- 
ful and true to our lords, and that we should exalt their glory 
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among all men and do as they wish us to do, because, what- 
ever we do in just fidelity to our lords, may redound to our 
great advantage; and, surely, God is true to him who is rightly 
true to his lord. And, likewise, every lord has the very great 
duty that he treat his men justly.” 

Finally, as the Anglo-Saxon period drew to its close, the 
tendency becomes apparent that the royal power is drawing 
a wide variety of offenses relating to public order and the 
general welfare into the special area of the king’s peace. A 
brief summary of such crimes is contained in the Leges 
Henrici Primi, a late compilation, probably of the earlier 
twelfth century, based on the Dooms of Cnut and other sim- 
ilar materials.” Among the pleas, placing a man at the mercy 
of the king, are listed: breach of the peace, established by 
the king; contempt for the royal writ; whatever is done to 
injure the king’s person or whatever is done in contempt of 
his commands; the killing of royal servants or agents in a 
city, or in a castle, or wheresoever they happen to be; in- 
fidelity and treason; disrespect to the king; holding a castle 
without royal permission; outlawry; and whoever does these 
things shall be held accountable to the king’s law, and if he 
have boc-land, it shall pass into the king’s hands; theft, if 
proved, shall merit death. And, again, among the criminal 
or capital cases are named: theft, murder, treason to one’s 
lord, robbery, outlawry, house-breaking, arson, and counter- 
feiting.® But securing control over whole classes of crimes 
was a slow process, and the royal peace long remained an 
attribute peculiar to specially designated and limited geo- 
graphical areas, or to specially designated persons and.prop- 
erty. The tenor of the following laws will substantiate this 
assertion: 


“If anyone shall commit homicide in a house, or in a court- 
yard, or in a town, or in a castle, or in the army, or in the 
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host of the king, let him be at the king’s mercy in life, limb 
and property.””° panes 

“And if anyone shall assault another on the king’s highway, 
which is the crime called forestel, let him pay one hundred 
shillings to the king.”™ 


Besides, this code continues that “Whoever fights in the 
king’s house shall pay with his life,”’* and “whoever breaks 
the peace in the host shall lose his life and compound with 
his wergeld.”"* In addition, “Let counterfeiters lose a hand 
and redeem it in no wise”;"* “Whoever shall flee because of 
cowardice from his lord or companion in arms, whether in 
war by land or by sea, shall lose all that he has and his life 
besides, and his lord shall take back for his own the land and 
property which he gave him, and if it be boc-land, it shall 
rightfully fall to the king.” 

In conclusion, one cannot fail to be struck by the fact that 
the Anglo-Saxon Dooms, although written in a native 
Teutonic tongue and filled with purely Germanic legal ideas, 
contribute little to the general conception of treason and 
related offenses that has not already been encountered in the 
continental folklaws. The peculiar royal wergeld is only in- 
cidental to the study of treason and finds a close parallel in 
Bavarian law. The penalty for deserting the host, heavier 
when the king accompanies it than when he is absent, creates 
an interesting situation associating typical high treason and 
typical Landesverrat in a single crime; yet it has a modified 
counterpart in the Frankish herisliz. The strictly Germanic 
idea of infidelitas persists in Anglo-Saxon law, even in the 
most recent legislation as the Dooms of Cnut attest, but the 
early definition of high treason in the laws of Alfred con- 
siders the essence of the crime to be conspiracy. The bond 
of fealty is always respected despite the incorporation of 
Roman concepts. However, as Pollock and Maitland assert, 
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“A Roman element entered when men began to hear a little 
of the crimen laesae maiestatis. Less emphasis was thrown 
upon the idea of betrayal, though such terms as traditio, 
proditio, seditio are always pointing back to this,— and 
plotting against the king’s life or the lord’s life became prom- 
inent.”’* Nevertheless, the term maiestas is not used, and 
there seems to be no more reason to believe that the Anglo- 
Saxons understood that Roman conception better than their 
continental neighbors.” It is true that high treason consists 
in plotting the death of an individual who is the bearer of 
public authority, a king with executive powers far stronger 
than the ancient Germanic royalty that “ruled but did not 
govern.” But the Anglo-Saxon king can hardly be considered 
to personify governmental authority in a regularly consti- 
tuted state, for it was an age “becoming feudal,” in which 
a ruler tended to be dominus as well as rex. The ruler’s con- 
stitutional position was gravitating away from the pole of 
sovereign majesty, which, of course, no Anglo-Saxon king had 
ever attained, toward the opposite pole of mere dominium. 
And it is difficult to allocate his position exactly, or measure 
his progress along this course with precision in the Anglo- 
Saxon period. The uncertain, even precarious, condition of 
the state is evident when one observes that it was still a 
time of outlawry and special peaces (paces). In an effort to 
secure the general welfare, the king was endeavoring to at- 
tract all particularly destructive and disruptive offenses into 
his special interest and special field of competence. There- 
fore, it must be given as a final opinion that the Anglo-Saxon 
Dooms differ in no essential respect as regards the sphere of 
public criminal law from the.Germanic legislation on the 
continent, despite considerable evidence of Roman influence 


and Christian purpose. 
Fioyp SEYwARD LEAR 
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NOTES 

1. Among the most useful background books I should recommend 
F. M. Stenton, Anglo-Saxon England (Oxford: Clarendon, 1943), 
and R. H. Hodgkin, A History of the Anglo-Saxons, 2 vols. (Ox- 
ford: Clarendon, 1935). For valuable older studies on the Anglo- 
Saxon period, see H. M. Chadwick, Studies on Anglo-Saxon 
Institutions (Cambridge: University Press, 1905); F. W. Mait- 
land, Domesday Book and Beyond (Cambridge, 1897); F. See- 
bohm, The English Village Community (London, 1883), and 
Tribal Custom in Anglo-Saxon Law (London, 1902); Sir Paul 
Vinogradoff, The Growth of the Manor (London, 1905); English 
Society in the Eleventh Century (Oxford: Clarendon, 1908); 
Villainage in England (Oxford, 1892); Edward A. Freeman, The 
Growth of the English Constitution (London, 1872); and The 
History of the Norman Conquest of England, 6 vols. (Oxford: 
Clarendon, 1867-79). On Anglo-Saxon letters, see E. S. Duckett, 
Anglo-Saxon Saints and Scholars (New York: Macmillan, 1948) 
and G. K. Anderson, The Literature of the Anglo-Saxons (Prince- 
ton University Press, 1949). 

2. The standard indispensable treatises on English law are Fred. 
Pollock and F. W. Maitland, History of English Law before the 
Time of Edward I, 2 vols. (2nd ed., Cambridge: University 
Press, 1898), especially I, 25-63 on Anglo-Saxon Law; Sir Wil- 
liam Holdsworth, A History of English Law (4th ed., London: 
Methuen, 1986), II, 8-118, on Anglo-Saxon Antiquities (449- 
1066); Sir James Fitzjames Stephen, A History of the Criminal 
Law of England, 3 vols. (London, 1883), especially I, 51-74; 
Bishop William Stubbs, The Constitutional History of England 
(5th ed., Oxford: Clarendon, 1891), I, 89-814. 

8. The most nearly definitive text of the Anglo-Saxon Dooms may be 
found in F, Liebermann, Die Gesetze der Angelsachsen, 8 vols. 
(Halle, 1903-16) with the Anglo-Saxon texts, German transla- 
tion, and Glossary. There is also the older, but still useful, Die 
Gesetze der Angelsachsen by Dr. Reinhold Schmid (2nd ed., 
Leipzig, 1858) with Anglo-Saxon and Latin texts and German 
translation, and Ancient Laws and Institutes of England by B. 
Thorpe (folio, Public Records Commission, 1840) with the 
Anglo-Saxon and Latin texts, English translation, and Glossary. 
Thorpe’s rendering into English is inadequate in many respects 
and is now generally supplanted by two very useful recent 
works: F, L. Attenborough, The Laws of the Earliest English 
Kings (Cambridge: University Press, 1922), and A. J. Robertson, 
The Laws of the Kings of England from Edmund to Henry I 
(Cambridge: University Press, 1925) which contain the edited 
Anglo-Saxon texts, an adequate English translation, and exten- 
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sive notes in commentary upon the various specific laws. 

The position of the king in his relation to the peace of the land is 
succinctly stated by Stubbs, op. cit., I, 200: “When the king 
becomes the lord, patron and mundborh of his whole people, 
they pass from the ancient national peace of which he is the 
guardian into the closer personal or territorial relation of which 
he is the source. The peace is now the king’s peace, .. .” although 
this concept of a national peace is rejected by J. Goebel, Felony 
and Misdemeanor (New York: Commonwealth Fund, 1937), I, 
7-25, 37-38, 327-335, 423-440. Also cf. Stubbs, op. cit., I, 193— 
206, on power of the king and special royal peace, and Aethel- 
berht, c.1, on ecclesiastical peace. 


. Cf. Leges Visigothorum (ed. Zeumer), 2, 1, 8 and 9, 2, 8; Edictus 


Rothari (ed. Bluhme), 35—40. 


. Aethelberht, c.2. The leode are comparable to the Frankish leudes 


and the later barones of the feudal age. 


. Aethelberht, c.8. 

. Aethelberht, c.4. 

. Aethelberht, c.5. Tun may mean a hamlet or small village. 
10. 
iL 
12. 
18. 


Ine, c.6. 

Ine, c.6,1. 

Ine, c.5. 

In general, for treason and related public offenses in early English 
law, see Pollock and Maitland, op. cit., II, 462-511, on “Felony 
and Treason,” which is an almost definitive treatment of the 
subject within the range under consideration; also Stephen, op. 
cit., I, 53-59. In addition, see F. Liebermann, op. cit., Glossary 
in Vol. II (first half) on hlafordswice (p. 116); Vol. II (second 
half) on Hochverrat (pp. 510-11); also notes on particular laws 
in Vol. III; and R. Schmid, op. cit., on hlaford-searu (p. 612) 
and on fyrd (p. 587). 

Holdsworth, op. cit., II, 48-49. The expression ofer-hirness, ofer- 
hyrnes “contempt,” in the Anglo-Saxon Dooms corresponds to 
overseunessa (ofer-seweness) in the Leges Henrici Primi. The 
term, overseunessa, is very probably a corrupt rendering by an 
Anglo-Norman scribe. Numerous similar corrupt Norman render- 
ings of Anglo-Saxon terms appear in the Latin text of the Laws 
of Henry I. 


. Ine, c.15. 
. Ine, c.45. Attack upon or breaking into a fortified post, residence, 


or premises is termed burg-bryce. 


. Ine, c.51. Such a fine is designated fyrd-wite. 
. Alfred, Introd., 49. Cf. Thorpe, op. cit., p. 26. 
. Alfred, c.1. 

. Alfred, c.1,1. 
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24. 
25. 


26. 
27, 


28. 
29. 


30. 
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Alfred, c.4; 4,1,2. Cf. Hodgkin, op. cit., II, 604. 

Cf. Ed. Roth., 1; Leges Saxonum, 24; Leges Baiuwariorum, re 
Leges Alamannorum, 28. See Pollock and Maitland, op. cit., II, 
503, 504, who, in speaking of the contrast between Roman Law 
and early English Law, observe that “the crime was in this 
case (treason) found, not in a harmful result, but in the en- 
deavour to produce it, in machination, ‘compassing,’ ‘imagining.’ 
The strong feudal sentiment claimed as its own this new idea; 
the lord’s life, as well as the king’s, is to be sacred against plots 
or ‘imaginations’ ”; also Brunner-von Schwerin, Deutsche Rechts- 
geschichte, Vol. II (2nd ed., Leipzig, 1928), 884, n. 26; F. S. 
Lear, “The Idea of Majesty in Roman Political Thought” in 
Essays in History and Political Theory in Honor of Charles How- 
ard Mcllwain (Harvard University Press, 1936), p. 196, n. 97, 
regarding intent and conspiracy in the Roman Law; Codex 
Justinianus, 9, 8, 5. Ad Legem Iuliam Maiestatis, and Codex 
Theodosianus, 9, 14, 3 Ad Legem Corneliam de Sicariis, for the 
principles of the Lex Quisquis. 

Cf. Digest, 48, 4, 1, 1 Ad Legem Iuliam Maiestatis; Paulus, 
Sententiae, 5, 29, 1-2 Ad Legem Iuliam Maiestatis; Glanvill, 
14, 1. 

Pollock and Maitland, op. cit., I, 51-52. 

In general, on the problem of allegiance in barbarian law, see F. S. 
Lear, “Contractual Allegiance vs. Deferential Allegiance in 
Visigothic Law,” Illinois Law Review, XXXIV (1940), 557-566; 

_MclIlwain Essays, pp. 168-198. 

Cf. L. Baiuw., 2, 20, 1-5. 

W. E. Wilda, Geschichte des deutschen Strafrechts, I (Das Straf- 
recht der Germanen) (Halle, 1842), pp. 990-991; Brunner-von 
Schwerin, op. cit., I, 884-885. 

Cf. Wilda, op. cit., I, 258-264; 460-472. 

Ibid., 991: “Das héhere wergeld war nicht sowohl der Grund, als 
vielmehr die Folge des héheren Rechtes und der héheren Busse, 
die dem Konig eigen waren, welches héhere Recht den Charak- 
ter eines besonderen Friedens annahm, . . . Alle Missethaten 
gegen den Kénig begangen, mussten daher schwerer gebiisst 
werden, als gegen irgend einen andern, waren in einem héhern 
Grade strafbar, ohne dass sie als Hochverrath angesehen 
wurden.” 

Pollock and Maitland, op. cit., I, 52: “The crime of treason was 
unatonable, and the charge had to be repelled by an oath 
adequate in number of oath-helpers, and perhaps in solemnity, 
to the wergild of the king or other lord as the case might be. 
If the accused could not clear himself by oath, and was driven 
to ordeal, he had to submit to the threefold ordeal.” Cf. ibid., 


59. 
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II, 503, n. 6: “In old times the king had a wergild, but before 
we draw inferences from this we must remember both that a 
wergild was exacted when the slaying was unintentional, and 
that the price set on the king was no less than £240. Hardly in 
any case could such a sum be raised, except when the death of 
the king of one folk could be charged against another folk, as 
when Ine obtained a heavy sum from the men of Kent for the 
death of Mul.” 


. Alfred, c.7. 

. Alfred, c.5. 

. Alfred, c.8. 

. Alfred, c.2 and 5. 

. Alfred, c.40. 

. Alfred, Introd., c.14. 
. Aethelstan, c.2,4. 

. Aethelstan, c.2,5. 

. Aethelstan, c.2,14. 

. Aethelstan, c.2,14,1. 
. Cf, Glanvill,14,7; Bracton, f. 119b; Britton, I, 41; Fleta, p. 42. 


Also cf. Codex Justinianus, 9, 24, 2 De Falsa Moneta. 


. Edmund, c.2,2. 

. Edgar, c.3,7. 

. Edgar, c.8,8. 

. Aethelred, c.3,8. 

. Aethelred, c.3,16. 

. Aethelred, c.5,26; 6,32,1. 

. Cf. Edgar, c.1.9: “the iron, for the triple ordeal, 8 pounds weight, 


and for the single ordeal, one pound weight.” 


. Aethelred, c.5,30. 

. Aethelred, c.6,37. 

. Aethelred, c.5,26-27; 6,32,3 (trinoda necessitas). 

. Aethelred, c.5,28. 

. Aethelred, c.6,35. Here mention of death penalty is omitted con- 


spicuously. 


. Aethelred, c.6,34. 

. Cnut, 2,57. 

. Cnut, 2,59; Leges Henrici Primi, 13,7; 80,1-2; 80,7. 

. Cnut, 2,26; L.H.P., 75,1-2. 

. Cnut, 2,64. Cf. L.H.P., 12,1: Quedam non possunt emendare, 


quae sunt: husbryce et bzrnet et open dyfd et ebere mord 
et hlafordswice et infraccio pacis ecclesie vel manus regis per 
homicidium. It should be noted that these crimes are related 
through common characteristics, being alike unfaithful, treacher- 
ous, dishonorable, and deceitful. 

Cnut, 2,77; L.H.P., 18,12; 48,7. 


The Rice Institute Pamphlet 


20 

60. Cnut, 2,78. One might use, “be it on land or at sea,” as a possible 
alternative reading for “be it within the land or abroad.” 

61. Cnut, 2,10. : 

62. Cnut, 2,65; L.H.P., 18,9. 

63. Cnut, 2,61; L.H.P., 13,8. 

64. Cnut, 2,13. 

65. Cnut, 2,8,1-2. Cf. L.H.P., 1,5; 13,3. 

66. Cnut, 1,20. 

67. See Stephen, op. cit., I, 51-52, on the authenticity and significance 
of the Leges Henrici Primi. 

68. L.H.P., 18,1. 

69. L.H.P., 47. 

10, DEP 80, 

71, -L:ELP.,.80.2. 

(2. oda Peabo t. 

73. L.H.P., 18,8. 

74, L.H.P., 18,8. 

75. L.H.P., 13,12. Cf. L.H.P., 48,7. 


. Pollock and Maitland, op. cit., II, 503. 
. Cf. F. S. Lear, “Blasphemy in the Lex Romana Curiensis,” Specu- 


lum, VI (1931), 445-459, regarding the absence and omission 
of the expression maiestas from the barbarian codes. Further 
consideration is given to this problem in my study on “The Pub- 
He Law of the Visigothic Code” which is forthcoming in Specu- 
um. 
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RELIGIOUS DISPUTATION IN TUDOR ENGLAND 


I 


BOUT 1590, in a little pamphlet entitled A petition 
directed to her most excellent maiestie, an unknown 
Puritan stated very briefly the basic principle of 16th century 
religious controversy: “Howe trueth should come to light, 
that is the question.” He went on to say with Ecclesiastes 
that the writing of books is endless and a weariness to the 
flesh; he could wish for a free national conference, but he 
feared that the, bishops would be not only participants but 
judges. He advocated another method, “namely priuate 
conferences by aduised writing, not extemporall speaking, 
the question agreed of.” All arguments, replies, and re- 
joinders should be set down, and finally the proceedings 
should be published, “that your Maiestie, the honourable 
Councellours and Parliament may iudge thereof, that those 
thinges which on eyther parte are found fautie, may be re- 
dressed.” 

Although no one listened to this hopeful author, yet he 
was voicing an idea very deeply rooted in the thinking of his 
century. “How trueth should come to light” was always the 
question, and there was a general belief that written con- 
troversy and oral disputation could bring it out. This was 
another of the medieval legacies to the 16th century, as is 
shown by the great debates of earlier times between the 
proponents of papal and of secular claims and by the dispu- 
tations which played so important a part in university educa- 
tion in the Middle Ages; but the Reformation century was 
an especially disputatious one because there were so many 
novelties to discuss. Everyone believed in what Bacon later 
called “the eloquence of persuasions.” 
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It may be said that the Reformation itself began with a 


disputation: the Ninety-Five Theses of Wittenberg, on which 
Martin Luther offered debate with all comers, and Luther 
was turned into a schismatic by another disputation, in 
which he gave his enemies definite grounds for urging his 
excommunication.” It appears further that the adoption of 
protestantism in the Swiss cities was regularly preceded by 
formal disputation. Thus in Zurich the Great Council spon- 
sored four public debates between January, 1523, when the 
first was held in the Town Hall, and April, 1525, when the 
first evangelical communion service was celebrated at the 
Minster.’ 

During the next decade, disputations were held at Basel 
(December, 1524), Bern (January, 1528), Geneva (May-June, 
1585), and Lausanne (October, 1536), and action followed 
argument in all these cases. The course of events was similar: 
the town council decided to hold a conference; a list of 
theses was drawn up and widely advertised; the clergy were 
notified and efforts made to induce distinguished disputants 
for the papal side to take part; prominent champions of the 
protestant cause, like Willirzm Farel, defended the theses; 
the decision went in favor of the reformers, and the abolition 
of the mass followed within a few days or weeks.‘ 

To some extent, disputation preceded reformation in 
England also. The reigns of Mary, Elizabeth, and James (to 
extend our 16th century limits to 1603-4) began with some 
sort of official religious disputation, and similar debates are 
to be found in the reigns of Henry VIII and Edward VI. 

Thus, between the years 1535 and 1539, negotiations were 
carried on between England and certain German states, in 
the hope of establishing a political alliance together with 
some uniformity of protestant religion, There was an em- 
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bassy to Germany in 1535; in 1538, German ambassadors 
were received in England and held debates with a selected 
group of English divines. The subjects for discussion were 
the major doctrinal items of the Augsburg Confession, plus 
questions regarding abuses in the Church. The conferences 
were friendly, and essential agreement was reached, although 
no official action was taken; further negotiations took place 
in 1539 but amounted to nothing, and the matter was finally 
closed in 1540 with protests from the Germans over the 
reactionary character of the Six Articles.® 

In the reign of Edward VI, in addition to the debate with 
the old Church, it was necessary to decide what form the 
new Protestantism should take. A letter from Bartholomew 
Traheron to Henry Bullinger reported a London disputation 
of December, 1548, on this latter question. Cranmer, “con- 
trary to general expectation,” and Ridley had spoken against 
the Real Presence, and Traheron concluded: “I perceive that 
it is all over with Lutheranism, now that those who were 
considered its principal and almost only supporters, have al- 
together come over to our side.”* Traheron said that this 
conference was held “in the presence of almost all the nobil- 
ity of England,” and it was presumably the debate in Parlia- 
ment to which reference was made in King Edward's Journal: 
“A parliament was called, where a uniform order of prayer 
was institute, before made by a number of bishops and 
learned men gathered together at Windsore. There was 
granted a subsidy, and there was a notable disputation of 
the sacrament in the parliament house.” This disputation 
prepared the way for action on the new Book of Common 
Prayer, the bill for which was read for the first time in the 
Commons on December 19, 1548, and in the Lords on the 
day following.® 
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During Edward’s reign a number of Continental reformers — 
were invited to come to England, and several of them were 
challenged to defend their views by Englishmen of orthodox 
opinions.’ These debates may well be considered together 
with the 1549 university visitations by royal commissioners. 
The Commissioners, or Visitors, brought with them statutes, 
essentially the same for both Oxford and Cambridge, for 
the guidance of those institutions, and they conducted their 
inspections over a period of some weeks (May and June, 
1549). At Oxford, Peter Martyr had been challenged to de- 
fend his views on the Eucharist, and after some demur over 
time, place, and procedure, he appeared in debate before 
the Commissioners. Whether or not the Visitors arranged 
the debate, it may safely be said that they would have been 
glad to have such a disputation (whose sessions occupied 
parts of four days) as part of their program. The orthodox 
theologians, on the other hand, were no less eager, anxious 
no doubt by this means to present their views to the King’s 
representatives. Therefore this debate may well be con- 
sidered a semi-official discussion for the purpose of settling 
doctrinal questions at a time when these were by no means 
clear. Although this Commission, like the one at Cambridge, 
was clearly favorable to the reformed doctrines, no decision 
was given, and afterwards there was considerable contro- 
versy, part of it in writing, as to which side had prevailed.” 

Meanwhile, the five members of the Commission visiting 
Cambridge had been present at a series of three disputations 
among university scholars. Nicholas Ridley, head of the 
Commission and then Bishop of Rochester, presided and 
afterwards “determined the questions scholastico more,” 
giving as his opinion that transubstantiation could not be 
proved by the authority of Scripture or of the Fathers.” It 
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appears from these events that there was no hindrance at 
the universities to freedom of speech in religious matters. 
Nor does it appear that the Visitors ordered any doctrinal or 
ceremonial changes as a result of their investigations. They 
brought statutes, which they left with the university authori- 
ties, together with further instructions drawn up as a result 
of their visits. These regulations, however, dealt almost ex- 
clusively with academic procedure and instruction and seem 
to have had the purposes of shaking up laxity and raising 
standards. 

Debate did not end with the visits, for when Martin Bucer 
came to the Regius Professorship of Theology at Cambridge 
in November, 1549, he was soon challenged (like his col- 
league Martyr at Oxford) to a disputation. The heads for 
discussion are of interest, as showing three of the leading 
theological questions of the day: 1) the complete sufficiency 
of canonical scriptures, 2) the immunity of the true Church 
from error, and 8) the Lutheran doctrine of justification.” 

On the accession of Mary, Archbishop Cranmer offered to 
defend, in a public disputation, the doctrines which had 
been established in the previous reign. The specific points 
proposed were that the Prayer Book (1552) of Edward VI 
was agreeable to the order laid down by Christ, and that 
the mass had no apostolic or primitive authority. Cranmer’s 
prospectus was copied all over London; the author was sum- 
moned before the Council on September 13, 1553, and the 
following day he was sent to the Tower.” 

In the first convocation of Queen Mary’s reign a debate 
was held, ostensibly for the purpose of straightening out 
religious difficulties and settling the form that the official 
faith was to have. John Philpot, Walter Haddon, John 
Aylmer, and a few others disputed with those who wished 
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to see the old religion restored. Philpot was arrested for his 
part in the meeting, and in his subsequent examinations 
maintained that those who took part did so in the belief 
that they were to engage in a free discussion, questions for 
debate having been stated by a prolocutor.”* 

The first year of Elizabeth’s reign saw another official dis- 


putation, also between the old religion and the new. It is - . 


obvious that this year would have seemed a critical one for 
the English Church, and that all parties, Catholic, Anglican, 
and Puritan, would have hoped that their opinions might 
prevail.*® The Council planned this disputation for the Easter 
recess, 1559, and sessions were held on March 81 and April ' 
3. The fundamental issue was the continuance of the Marian 
form of worship; the actual questions concerned the use of 
the vernacular service and the authority of every church to 
change rites and ceremonies. The Protestant element wanted 
a written discussion in English, the Catholic an oral one in 
Latin; both sides wanted the last word; no agreement was 
reached and the disputation was never finished.” 
Throughout the reign of Elizabeth, those who wished 
further reformation in the Church of England became more 
and more insistent that they be allowed to present their 
views in free and open debate. One such proposal has been 
mentioned in the opening paragraph of this paper. Usually 
the challenges went unheeded, but one conference was held 
at Lambeth during the Christmas recess of 1584-5. Religious 
discussion was unusually animated during that winter, doubt- 
less because of the recent elevation of John Whitgift to the 
See of Canterbury and his vigorous attempts to enforce 
conformity. The conference is mentioned by Lady Ann 
Bacon, and Thomas Fuller apparently has reference to the 
same debate when he mentions two conferences held in 
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1584, concerned with Discipline and with Ceremonies, in 
which the Archbishop, Bishop Sandys, and Bishop Cooper 
opposed a group of “unconforming ministers,” whose names 
Fuller could not discover.’ Lady Ann, for her part, com- 
plained that the Puritans had been unfairly treated; she 
wrote to her brother-in-law, Lord Burghley, asking that 
it be arranged for certain Puritan preachers to appear before 
her Majesty or the members of the Council, “and if they 
cannot strongly prove before you out of the Word of God, 
that reformation which they have so long called and cried 
for to be according to Christ’s ordinance, then to let them 
be rejected with shame out of the Church for ever.”?® 

In view of earlier precedents, it was only natural that 
when a new line of monarchs followed the Tudors to the 
throne there should have been hopes for changes in religion 
and a new disputation held. The famous Hampton Court 
Conference of 1604, although it resulted in plans for the 
King James Version, ended with little satisfaction for the 
Puritans, but it followed the 16th century tradition of con- 
ference and argument before the establishment of the mode 
of worship to be followed during a new reign. 


II 


It may be useful to divide the material of 16th century 
religious controversy into a few major classifications. Under 
the heading of oral debates, the main types were formal 
disputations, examinations of and controversies with pris- 
oners,; and university exercises, these last both as a regular 
part of the curriculum and for exhibition purposes. In the 
category of written material the fictitious dialogues may be 
included, and finally there was the great body of printed 
controversial works in which the most important religio- 
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political questions of the time were given expression. 

Of the first category, oral disputation, something has al- 
ready been said, especially in the field of officially inspired 
disputation. Although none of these conferences was without 
bias, a hearing was at least permitted to opposing points of 
view. There are other instances of religious debates, particu- 
larly in the reign of Edward VI, and many more of unheeded 
challenges to debate, which may here be omitted.” 

The prison debate, an interesting type, took several forms: 
disputations held to determine the views of a suspect, ex- 
aminations of prisoners before a board, usually a section of 
the Court of High Commission, and debates held within 
prison walls for the purpose of convincing some recalcitrant 
of his error. Since nonconformists were guilty of disobedience 
to acts of Parliament, the prosecutions and punishments 
were, technically at least, for political rather than religious 
reasons. 

The earliest of these prison debates apparently occurred 
during the reign of Mary, when so many divines were held to 
answer for their anti-Catholic opinions, and the most famous 
were those in which Archbishop Thomas Cranmer took part. 
In April of 1554, the Archbishop and Bishops Hugh Latimer 
and Nicholas Ridley were taken to Oxford, where were 
assembled, by virtue of the Queen’s commission, a consider- 
able group of divines, representing both Universities and 
the clergy in general. The prisoners were asked to subscribe 
to three articles recently adopted by Convocation, all of 
which stated the Catholic position as to the Real Presence’ 
in the Sacrament of the Altar, or Lord’s Supper. When the 
prisoners refused to endorse these articles, a stand which 
must have been expected, they were subjected to further 
pressure in the form of argument, each one disputing alone 
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against a group of opponents.”° When Latimer said that he 
was too old to undergo the ordeal, Hugh Weston, the proloc- 
utor or chairman and one of his chief opponents, roused 
him with the question “Then you refuse to dispute? Will you 
here then subscribe?” and Latimer, never one to give in 
without a fight, went on with the debate.”* 

Three days after the close of his own conference, Cranmer 
was allowed to take part in the oral examination of a candi- 
date for the doctor’s degree, one John Harpsfield, who as 
luck would have it was to defend the proposition “de vera 
praesentia naturalis et organici corporis Christi in sacramento 
altaris.” This individual, brave in the knowledge that the 
University scholars were on his side, was bold and conten- 
tious with Cranmer’s questions; but he soon got beyond his 
depth and had to be rescued by his seniors, and so this affair 
tured into another disputation with Cranmer as the central 
figure.” 

John Bradford, to cite another example of the many at 
this time, underwent several examinations and an extraordi- 
nary number of minor debates during his incarceration. 
People kept dropping in on him in prison to try to convince 
him of his errors. Apparently the authorities did not wish to 
make a martyr of him, and they had faith in the disputa- 
tional method to break down his resolution. Twenty-three of 
these conversations, long and short, are recorded.” In the 
first, Bradford was told that Cranmer, Latimer, and Ridley 
had been completely confounded by their opponents at 
Oxford and “were not able to answer anything at all.” It 
appears that Bradford was a man well-liked by the people, 
and his conversion must have been a matter of considerable 
importance to the Marian regime. Had Cranmer, Latimer, 
Ridley, and Bradford been won over, it is reasonable to 
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assume that resistance to the Marian establishment would 
almost have ended. 

- During the reign of Elizabeth, the same methods were 
mel on the two chief classes of religious prisoners of the 
time, the Papists (as they were always called by their op- 
ponents) and the extreme Puritans, those of both Presbyterian 
and Congregational opinions. A few accounts of the exam- 
inations of Puritans before panels of royal commissioners are 
preserved, the most vivid account being that of the question- 
ing of Henry Barrow.™ There was a set list of questions for 
use on nonconforming persons at this time, but no matter 
how the examinations started out, they always ended up as 
disputations. 

Efforts were also made to win over the Jesuits and other 
Catholic prisoners. Edmund Campion, the most famous of 
the Catholic missionaries, underwent several conferences in 
the Tower during late August and September, 1581. Campion 
was at fully as great a disadvantage as the Protestant ex- 
aminees of the previous reign. He indeed desired to dispute, 
but rather in a regular way before the scholars of the Uni- 
versities than in prison and without advance notice. The 
first conference was a free debate in which Campion and 
several opponents argued back and forth. The next three 
conferences were designed to be of the most formal sort; as 
William Fulke said, in opening the proceedings of Septem- 
ber 18, “our purpose is not to deale by discourse, but briefely 
by logical arguments, according to the order of the 
schooles.”*> In other words, Fulke and the others of the 
government side (called, formally, the disputants) were to 
state a proposition, usually in the form of a syllogism; Cam- 
pion (the respondent) was to attempt to answer it. 

Campion complained that he never had a chance to state 
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his propositions first (although inevitably the formal order 
of procedure broke down in practice), but of course this was 
not, any more than other examinations had been, a free 
debate for the purpose of determining which side had the 
better arguments. Indeed, at the third conference, the Lieu- 
tenant of the Tower exhorted Campion “to consider what 
great fauour her Maiestie showed him, that he might haue 
conference with the learned to reform his errours,” and 
before beginning his argument on the same occasion, Fulke 
prayed that God would grant “that we may so defende the 
trueth, that thou mayest haue the glory, [and] the obstinate 
heretike may be confounded.””* 

It is reported, and it may well be believed, that Campion 
made so able a defense against all comers that the authorities 
finally put a stop to debate.?” Nowell and Day, in the preface 
“To the Reader” of their contemporary report of the con- 
ferences, take cognizance of the general opinion that Cam- 
pion had been victorious in the debates. Naturally they deny 
this, but the fact that they published the proceedings at 
all, and especially that the publication came two years after 
the event, indicates strongly that justification of the official 
position was considered necessary, Campion had become the 
hero of poems, doubtless more annoying to the authorities 
than learned tracts: 

“Our preachers have preached in pastime and pleasure, 
And now they be hated far passing all measure. 


Their wives and their wealth have made them so mute, 
They cannot nor dare not with Campion dispute.” 


Or, more briefly: 


“If instead of good argument 
We deal by the rack, 
The papists may think 
That learning we lack.”?® 
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During the Middle Ages, the disputational method was of © | 


course one of the chief ways of educating the college student, 
and a continuation of this custom was insured by the 
Edwardine Statutes of 1548 and the Elizabethan Statutes 
of 1570, both for the guidance of the Universities. During 
his first two years, the neophyte merely studied logic and 
heard others debate, but as a junior sophister and a senior 
sophister he was required to break some lances of his own; 
he took part in at least four disputations, concluding the 
course with his determination, in which he debated with all 
comers and summed up the argument. For all the higher 
degrees it was necessary for the candidate to attack or de- 
fend theses in disputations.” 

It was customary in the 16th century for a university com- 
munity to show honor to a distinguished guest by a display of 
learning, which usually took the form of an exhibition debate 
in which a group of trained scholars or of promising young 
men displayed their talents. These exercises seem to have 
been most frequent in the reign of Elizabeth: entirely appro- 
priate entertainment for a well-educated lady who was also 
peripatetic. One of the most memorable of these show dispu- 
tations, occupying parts of two days, took place at Cam- 
bridge in 1564, with young Thomas Cartwright as one of the 
participants. The subjects were sufficiently remarkable: 
“Monarchy is the best form of government,” “Frequent 
change of laws is dangerous,” “The authority of scripture is 
greater than that of the church,” and “The civil magistrate 
has authority in ecclesiastical matters.” Cartwright, who had 
to take the negative of the proposition that monarchy was 
the best form of government, very sensibly asked the 
Queen’s permission before he began to speak; but nothing 
embarrassed Elizabeth, who enjoyed the whole performance 
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and frequently interceded when the moderators called time 
on the disputants.*° In 1566 the Queen visited Oxford also 
and heard a number of disputations, some in philosophy, 
“and one most eminent in Divinity, . . . It lasted in summer 
time till the candles were lighted, delight devowring all 
weariness in the Auditours, when the Queen importuned by 
the Lords . . . concluded all with this her Latine Oration.”* 

The fictitious dialogue, a hybrid of oral and written debate, 
was a form very popular in the 16th century. These simulated 
controversies dealt with social questions, often humorously, 
as well as religious, although the latter subject was the one 
most frequently treated. 

By way of example among many possible illustrations, it 
may be remarked that Sir Thomas More’s greatest works 
make use of this style. The Dialogue of Sir Thomas More, 
Knight, is his first and strongest attack on Luther and Tyn- 
dale; in it he represents himself as sitting in his study, reason- 
ing with and ultimately answering the objections raised by 
a representative (called the Messenger) sent by one of More’s 
friends who has been somewhat taken with the new Lutheran 
ideas. The Dialogue of Comfort against Tribulation and the 
Utopia, while not works of religious controversy, make use 
of the dialogue form to gain interest and verisimilitude. 

Christopher St. German, More’s chief opponent next to 
Tyndale, also followed the current style in his Dialogue be- 
twixt two Englishmen, whereof one was called Salem and 
the other Bizance.** St. German also wrote the well-known 
dialogue, briefly called Doctor and Student, a handbook for 
law students which went into many editions and was used 
for three centuries after its author’s death. 

Some of the best dialogues are from the Puritan side during 
the religious controversies of Elizabeth’s reign. Anthony 
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Gilby’s A pleasant dialogue between a soldier of Berwick and 
an English chaplain (1581) is one of the most vigorous and 
interesting works of the century; another which should be 
mentioned is John Udall’s The state of the Church of 
England, laid open in a conference between Diotrephes a 
bishop, Tertullus a papist, Demetrius a usurer, Pandochus an 


innkeeper, and Paul a preacher of the Word of God (1588). - 


Ill 


Throughout the century the fight between Catholics and 
Protestants runs like a fire, breaking out into frequent bitter 
controversies and sometimes flaring up into violence and 
persecution. The issues change from time to time and include 
all the points upon which the two groups could disagree. At 
first the main issue is Faith and Works; then it is Transub- 
stantiation; sometimes it is clerical celibacy, or the wearing 
of vestments; throughout run the questions of obedience to 
the sovereign, the Royal Supremacy, and the issue of loyalty 
and treason. Many polemical works were issued, some being 
printed surreptitiously in England, some being smuggled in 
from abroad, but whatever their origin, for every statement 
by one side there had to be an answer by the other. This led 
to written controversies of great length and many ramifica- 
tions, the most important of which may here be briefly exam- 
ined by way of illustration. 

Henry VIII himself replied to Luther’s Babylonian Captiv- 
ity of the Church (1520) with The Assertion of the Seven 
Sacraments (1521). Luther came back with Against King 
Henry of England (1523), and this work was immediately an- 
swered by Sir Thomas More, writing under the pseudonym 
of William Ross. John Fisher, Bishop of Rochester, who had 
already published two anti-Lutheran works, likewise stood 
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up for his king in the Defense of the Assertion (1525); in the 
same year Luther tried what he may have thought would 
be a conciliatory message, the gist of which was that the 
original Assertion was so full of errors that it must have been 
ghost-written for Henry, who was therefore not to blame, but 
this rather thorny olive-branch was rejected by the King in 
_ A Copy of the Letters, etc. (1526).** 

The first great English controversy of the century was that 
between William Tyndale and Thomas More, running from 
1525 to 1533. Tyndale’s anti-Catholic doctrines, centering in 
the Faith and Works question, were set forth in the marginal 
notes to his New Testament of 1525 and in his Parable of the 
Wicked Mammon; More replied to these in his Dialogue 
(1529), Tyndale wrote his Answer, and finally More his Con- 
futation. In the last, More included an answer to part of 
Robert Barnes’ Supplicatyon, thus bringing another early 
Protestant into the discussion. Meanwhile Sir Thomas, the 
busiest controversialist of his time, had answered Simon 
Fish’s Supplication of the Beggars with the Supplication of 
Souls and had exchanged thrusts with Christopher St. Ger- 
man. St. German took a somewhat reasonable tone which 
earned from More the epithet “pacifier.” Indeed, throughout 
the century, neutrals and peace-makers were attacked with 
special acerbity from all sides; better an honest heretic than 
a tolerant bystander. 

The execution of Robert Barnes in 1540 provoked a new 
wave of controversy. Barnes’ confession of faith, issued just 
before his death, was attacked by John Standish, who was 
answered by Miles Coverdale. Bishop Stephen Gardiner, who 
had been instrumental in bringing about Barnes’ condemna- 
tion, stated his side of the case in a list of articles. George 
Joye, who had opposed More in the earlier series, replied to 
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the Bishop, was answered by Gardiner, and wrote a final 
rejoinder (1546). Gardiner, who was in the thick of most 
religious controversies in the 1540's, engaged in written de- 
bate with Martin Bucer on the question of clerical celibacy 
and in two other controversies of considerable length. In 
one of these he wrote The Examination of a Proud Praesump- 
tuous Hunter in answer to William Turner’s Hunt of the 
Romish Foxe. This provoked answers from both Turner and 
John Bale (Yet a Course at the Romyshe Fox) and finally, in 
1554, Turner’s Huntyng of the Romyshe Wolfe. The other 
great Gardiner controversy, running into at least ten works, 
was over the sacrament of the Lord’s Supper. Gardiner 
opened it in 1546 with his Detection of the Deuils Sophistrie; 
he was assisted by two books from the pen of Richard Smith 
and was opposed by John Hooper, Anthony Gilby, and 
Archbishop Cranmer. 

Although there were no major written controversies during 
the Marian period, the English Protestant exiles on the 
Continent issued a number of polemical works important in 
the history of political theory.** John Knox’s famous attack 
on female rulers in general and Mary in particular, The First 
Blast of the Trumpet against the Monstruous Regiment of 
Women, was answered in very timely fashion by John 
Aylmer (An Harborowe for Faithful Subjects, against the 
Late Blown Blast), writing soon after the accession of Eliza- 
beth. Elizabeth never forgave John Knox his slights upon 
her sex, but Aylmer later became Bishop of London. 

After Elizabeth’s accession, the debate between Catholic 
and Protestant continued in the two voluminous Jewel-Hard- 
ing controversies of the 1560's. These are exceptionally im- 
portant because of the number of writers engaged on either 
side and because they form the basis of and often exercise 
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direct influence on the later controversies of the reign. The 
first was the Challenge Sermon Controversy; in a sermon, 
three times delivered in 1559-1560, Bishop John Jewel of Salis- 
bury offered to turn Catholic if his opponents could satisfac- 
torily answer certain propositions which he set forward. The 
challenge was promptly taken up by Thomas Harding, who 
was later assisted by Thomas Stapleton. Naturally the Bishop 
was not won over, although his respondents were able writers, 
but this controversy and its companion must have been of 
the first importance in fixing and publicizing the doctrines 
of the Church of England in this transitional period. 

As off-shoots of this controversy, we find Thomas Cooper 
answering an anonymous work, The Apologie of Private 
Mass, which had also taken up the challenge, Stapleton 
answering Cooper with his Fortress of the Faith (1565), and 
finally, years later, William Fulke’s Overthrow of Stapleton’s 
Fortress (1580). The Jesuit John Rastell also answered Jewel’s 
sermon and was himself answered by Fulke in 1579. Another 
Catholic who replied to Jewel was Thomas Dorman; his 
Proof provoked Alexander Nowell’s Reproof, his own Dis- 
proof of the Reproof of the Proof followed, and after another 
thrust and parry Dorman apparently had the last word. 

Jewel’s great Apologia Ecclesiae Anglicanae appeared in 
1562, with an English translation in the same year, and he 
and Harding entered into a brisk controversy over it; Hard- 
ing wrote two attacks and Jewel two defenses. This was the 
second of the major controversies of the period and is easily 
confused with the first, since both have the same principals, 
deal with much the same subject matter, and run concur- 
rently. The Apology Controversy also has a number of off- 
shoots; without going into detail, it may be noted that Nich- 
olas Sanders, Thomas Heskyns, and John Rastell attacked the 
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Apology, while Nowell and William Fulke defended it. 

The debates just referred to also serve as an introduction 
to the works of William Fulke, probably the most indefati- 
gable controversialist of a century when no one willingly let 
an opponent have the last word. Most of Fulke’s writing was 
done in the late ’70’s and early ’80’s, but he by no means 
confined himself to contemporary opponents. He apparently 
kept a list of all controversial books, and when he found a 
Catholic work to which no direct reply had been made, he 
set himself to write one; thus, as noted above, we find him 
winding up one after another the off-shoots of the Jewel- 
Harding controversies of some fifteen years before. As a fore- 
word to one of his works he made a list entitled “A catalogue 
of all such popish books, either answered or to be answered, 
which have been written in the English tongue . . . since the 
beginning of the queen’s majesty’s reign.” A list of thirty- 
eight works follows, after which he adds, “if the Papists 
know any not here reckoned, let them be brought to light, 
and they shall be examined.”** 

William Fulke also crossed swords with the two greatest 
Catholic controversialists of the 1570’s, Nicholas Sanders and 
Richard Bristow. The Visible Monarchy of the former, and 
Motives of the latter, were evidently extremely influential 
for years after publication. All the controversies in which 
Sanders and Bristow were involved, and they were many, 
led up to the great Campion controversies of the 1580's. 
Edmund Campion was not allowed to live long enough to 
write much himself, but his brief writings and his execution 
touched off three major controversies. A letter which Cam- 
pion wrote to “the Lords of the Council” was attacked by 
William Charke and Meredith Hanmer and defended by 
Robert Parsons, going into eight books back and forth. A 
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second controversy, begun by Campion’s Ten Reasons, had 
William Whitaker and Lawrence Humphrey on the Protes- 
tant and John Drury on the Catholic side. The third and most 
important was concerned with the question of whether 
Campion had suffered for his religion or whether, as the 
official charge had it, he had been guilty of treason. This ques- 
tion provoked many statements, replies, and rejoinders, al- 
though most the works deal with the central issue and are 
not answers to any single opponent. 

The Campion Treason Controversy deserves special notice 
because it shows the interdependence of the most important 
works of controversy. One of the anonymous works in the 
dispute is entitled, in part, A particular declaration or testi- 
mony, of the undutifull and traiterous affection borne against 
her Maiestie by Edmond Campion Iesuite. To prove the 
Jesuits traitors, the author quotes from the examinations of 
Campion and twelve other apprehended Catholics and also 
from Sanders’ Visible Monarchy and Bristow’s Motives. 
Further, the author indicates that these prisoners were fre- 
quently asked, as a test question, whether or not they sub- 
scribed to the views set forth in these books. But both 
Sanders and Bristow had been carrying forward the main 
Catholic-Protestant dispute of the 1560’s, and indeed Bris- 
tow’s Motives contains many references to both the Jewel- 
Harding controversies, although it is not a direct answer to 
any work in them. Looking in the other direction, we find 
Archbishop George Abbot in 1594 and in 1604 replying to 
two Catholic works and charging that the author of the first 
took many arguments from Sanders and that the author of 
the latter used “much of the forme and manner, and almost 
all the matter” of Bristow’s Motives.*" Abbot says that his 
opponents also used Bellarmine, Campion, Parsons, and 


40 The Rice Institute Pamphlet 


Stapleton, and so we have here a lineal descent of all the 
major Catholic controversialists of Elizabeth’s reign, with the 
exception of Cardinal William Allen.” 

Further ammunition for the fight was supplied, in 1582, 
by the rather grudging publication of the Rheims New 
Testament, the first Catholic-sponsored English translation. 
This version was even more plentifully supplied than other 
contemporary translations of the Scriptures with polemical 
notes and comments, and these at once provoked replies 
from Protestant spokesmen. At least six animadversions were 
soon issued upon it, written by Thomas Bilson, Edward Bulke- 
ley, Thomas Cartwright, William Fulke, John Prime, and 
William Whitaker. Whitaker also included an attack on a 
work by Sanders, and this was answered in turn by William 
Rainolds, who mentioned Whitaker’s part in the Campion 
Ten Reasons Controversy and also Whitaker's revival of 
Jewel's Challenge. Cartwright’s work is of special interest, 
for it was suppressed during the author's lifetime by Arch- 
bishop Whitgift and did not appear until 1618; it was feared 
that many of Cartwright’s anti-Catholic arguments might be 
applied with equal force to the Anglican Church. 

Of equal importance, although they may be more briefly 
treated here, are the controversies connected with the efforts 
of a group representing many shades of opinion, loosely 
called Puritans, to effect further changes in the Elizabethan 
Establishment. The first important series of writings in this 
field was in the Vestiarian Controversy of the 1560's, with 
many arguments pro and con as to the advisability of English 
clergymen wearing vestments which were considered by 
many to savor of the Church of Rome. 

In the next decade, the dispute was broadened to include 
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many points of church polity and ceremonial, and here the 
most prominent antagonists were Thomas Cartwright and 
Bishop John Whitgift. Theirs was one of the great controver- 
sies of the century, an exchange of solid books and closely- 
reasoned argument. Later other authors took up the fight: 
William Travers and Dudley Fenner on the Puritan side, 
Richard Bancroft, Thomas Bilson, and John Bridges on the 
Anglican. In one sense this debate has no end for many years, 
for Cartwright’s arguments were still recalled by Puritan 
controversialists of the 17th century. In another sense it ends, 
at least temporarily, in the 1590's, with crushing legislation 
against Puritan utterance and the publication of Richard 
Hooker’s Laws of Ecclesiastical Polity. Although a few peo- 
ple had the temerity to raise objections even to this great 
work, it was so reasonable and definitive a statement of the 
Anglican position that it seems, for a time at least, to have 
held the field. 

A serio-comic off-shoot of the Puritan-Anglican contro- 
versy came in the remarkable Martin Marprelate tracts of 
1589-1590. The redoubtable author of this series’ remains 
anonymous to this day, notwithstanding the earnest efforts 
of Elizabeth’s officers to apprehend his person and those of 
later scholars to find out his name. Martin’s style was breezy 
and familiar; he defended Cartwright (who was rather 
shocked at the tone the controversy had taken and disowned 
the alliance) and attacked Aylmer, Bridges, Whitgift, and 
many other Anglican dignitaries. But despite the contempt in 
which the authorities affected to hold this whimsical writer, 
they did not retire into chill silence. That was not the 16th 
century way, and many rejoinders, some serious, some far 
more scurrilous than Martin’s, were arrayed against him. 
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One or two additional points must be mentioned, whose 
importance is not measured by the brevity of their notice 
here. 

The great touchstone of all arguments in the 16th century 
was the Bible. The Church Fathers were well known to all 
scholars and were frequently quoted, but no one could be 
convincing if he slighted the Scriptures. 

Although this paper has been concerned mainly with re- 
ligious controversy, it must be emphasized that in the 16th 
century a separation of the religious and the political is im- 
possible. The Protestants always maintained that Mary Tudor 
was both an illegitimate and an illegal ruler, and the Catho- 
lics said the same about Elizabeth; the suppression of ex- 
tremists became therefore a state matter. When the Puritan- 
Anglican controversies moved from matters of vestments 
and ceremonies to questions of church government, the au- 
thorities were obviously worried. They feared that individual 
interpretation of the Bible (where bishops in the Anglican 
sense were not to be found), the insistence on much preach- 
ing, and the ideas about the election of pastors by the congre- 
gations were leading straight to levelling and popularity, 
Elizabethan terms for dangerous democratic doctrines. 

In the 16th century there was a confluence of factors, all 
promoting the Controversial Method of searching out the 
truth. Prominent among these factors, in addition to human 
nature itself, were the survival of the scholastic idea of edu- 
cation by disputation and the wide diffusion of printed 
matter and particularly the Bible in English, with the re- 
sulting stimulus to attacks by the reformers on what they 
called “men’s traditions.” In addition there was the tradi- 
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tional belief in religious uniformity, unable yet to conceive 
of toleration, much less of religious liberty, confronted with 
the new and uncomfortable fact of diversity, both national 
and sectarian. | 

Implicit in the whole movement is the firm conviction that 
the truth must be sought out, and that it would appear if 
given a chance. This would account for such a fact as that, 
although Puritan Thomas Cartwright’s books were rigidly 
prohibited in England, Anglican Bishop Whitgift reprinted 
them almost complete, each paragraph with his own refuta- 
tion following. There were indeed more examples of debate 
than of persons converted by debate, and the outcome was 
usually predetermined, but the contestants were not hypo- 
critical. They wished the truth to prevail, and each side knew 
that it possessed that truth. And there were always the peo- 
ple in the middle of the road, the moderates and those in- 
different, to be won over. 

One should not close without recalling the famous dispu- 
tation between the brothers Rainolds, John the Catholic and 
William the Protestant. The story is thus concluded by 
Thomas Fuller: “Providence so ordered it that, by their 
mutual disputation, Iohn Reynolds turned an eminent Prot- 
estant, and William an inveterate Papist, in which perswasion 
he died.” 
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(Vanquishing) of Salem and Bizance. 
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Abbot’s two works were A Mirrour of Popish Subtilties and The 
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The Cardinal by no means ignored the Campion controversies, for 
in 1584 he published his True Defence of the English Catho- 
liques as a reply to a work usually ascribed to no less a person 
than Lord Burghley, who had apparently felt it necessary to 
justify the action of her majesty’s government. 

An odd little controversy, which may be noticed here, was brought 
about when Robert Parsons, the famous Jesuit, published 
(Rouen, 1582) The first booke of the Christian exercise, apper- 
tayning to Resolution. This was an expansion of a book of dail 
devotions by the Italian Jesuit, Gaspare Loarte. The book fell 
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into the hands of the itinerant English preacher, Edmund Bun- 
ny, who published it under the same title but with omissions 
and alterations where it seemed doctrinally objectionable. Par- 
sons was outraged at what Bunny had done and republished his. 
work with animadversions upon Bunny, to which the latter of 
course wrote a rejoinder. Bunny’s Resolution, as it was usually 
called, was very popular and frequently reprinted. 


A FRONTIER INTERLUDE: TIMOTHY PICKERING | 
AND THE WYOMING VALLEY 


] N 1785 Colonel Timothy Pickering, the honest and hard- 
working Quartermaster General of the United States 
Army, stepped down from the office he had filled with dis- 
tinction since his appointment in 1780 and returned once 
more to civilian life.‘ Nearly a decade had passed since 
Pickering had left his native town of Salem, Massachusetts, 
to lend his energies to the patriot army of George Washing- 
ton. Having become accustomed to the tempo and oppor- 
tunities of life around Philadelphia, he now looked upon this 
region as his home and sought to make a success as a com- 
mission merchant in the thriving metropolis, transacting 
business there for his merchant friends of New England. But 
depression times were at hand, competition was stiff, and 
Pickering was dissatisfied with his fortunes. He sought lucra- 
tive government appointments without success, and like 
many another American of that day his eyes turned hopefully 
towards the frontier.” 

The American frontier had been constrained by the activi- 
ties of the British and the Indians during the Revolutionary 
War. But now in the post war period pent-up energies had 
broken loose and were swiftly expanding the reach of settle- 
ment into the wilderness. But it was a turbulent period. Inter- 
state jealousy and strife, inadequately controlled by the weak 
Articles of Confederation, generated a host of land and 
boundary disputes that hampered peaceful, western develop- 
ment. One such area of conflict was the Wyoming Valley of 
Pennsylvania, where settlers from Connecticut vied with 
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Pennsylvania claimants for the possession of the valley’s rich 


lands. 

In 1785 the Wyoming Valley embraced a large area of 
land along the north-central border of Pennsylvania, then a 
frontier region. It spread out from both sides of the eastern 
branch of the Susquehannah River, with its center around 
present-day Wilkes-Barre.* On the floor of the valley were the 
Shawnee Plains, extremely fertile and frequently enriched by 
the alluvial deposits of the spring floods; the plains were 
rather narrow and were surrounded by high hills that af- 
forded good timberland as well as the key to the Valley’s later 
development, rich anthracite coal deposits. 

With its fine resources and navigable water-link to the sea, 
the Valley offered a tempting reward to the frontiersmen of 
New England, situated as it was in the path of westward 
migration. But it was to be a long time before the region was 
to blossom forth in prosperous development, for the conflicts 
of man were to turn his hands too frequently from his con- 
quest of nature. 

The valley suffered grievously in 1778 from an Indian 
massacre, when over 300 settlers lost their lives; but it 
suffered even more seriously from the series of disputes over 
the land title to the area.* The basis of the trouble lay in the 
conflicting grants of the colonial charters of Pennsylvania 
and Connecticut. The latter had been given a “sea to sea” 
grant in 1662 by Charles the Second, but a portion of this 
territory was later granted by the same monarch to the 
Penns in 1681. For years Connecticut made no serious com- 
plaint nor did she endeavor to assert her rights in the dis- 
puted area by settlement. But in 1753 a group of Connecti- 
cut men formed themselves into a body called the Susque- 
hannah Company and planned a settlement in the Wyoming 
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Valley.* They purchased title to the area from the Indians, 
though the latter had already granted pre-emption rights 
to Pennsylvania. In 1762 the company undertook its first 
settlement, but Indian attacks thwarted their efforts until 
1769, when the first permanent settlement was established.® 

But though the Indians were temporarily driven away, the 
Pennsylvanians were not. The latter colony sent armed forces 
into the area to drive out the “intruders.” Skirmishes resulted 
which brought suffering, damage, and loss to the inhabitants 
and retarded the development of the Valley but failed to 
settle the issue one way or another.’ With the onset of the 
Revolutionary War, the Continental Congress asked Penn- 
sylvania and Connecticut to end hostilities at Wyoming, and 
for a time the attention of both was turned to the larger 
conflict.® 

But in 1782 Pennsylvania contested Connecticut's claim 
to the Valley before a Federal tribunal at Trenton under the 
provision of the Articles of Confederation for handling inter- 
state disputes. The court decided in favor of Pennsylvania, 
but it said that the question of private title to the land was 
another thing, and the commissioners who sat in judgment at 
Trenton recommended privately to the governor of Penn- 
sylvania that the Connecticut settlers ought to be granted 
their holdings or be compensated.® 

The Pennsylvania government, influenced by some of its 
own citizens who claimed title to the area, refused to be 
lenient with the Connecticut claimants and sent authorities 
and troops to the Valley to dispossess them. As a result bitter 
strife for a time again ensued.’ To strengthen its position, 
the Susquehannah Company proceeded to offer a half-share 
of land to any settler who would go to the Valley with arms 
and agree to stay there three years." The Company was de- 
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termined to force Pennsylvania out of necessity or weariness 
to grant their full claims or make a satisfactory compromise. 

Under this impetus, settlement boomed from 1784-86, 
many “half-share” men taking advantage of the offer. As 
these men began to form a sizable proportion of the popula- 
tion of the Valley, the chances that the Pennsylvanian govern- 
ment would satisfy the settlers in their payments diminished. 
Those who had come before the Trenton decree in 1782 had 
at least a plausible claim. The subsequent settlers, in the 
eyes of Pennsylvania, had no claim whatsoever.” 

It was while affairs were in this uneasy state that Timothy 
Pickering became involved in the problem. Pickering had 
sympathized with the Wyoming people at the time of the 
Indian Massacre of 1778, but he had never seen the region."® 
In 1785, however, dissatisfied with his commission business 
and seeking better to provide for his rapidly increasing 
family, Pickering was attracted to a land investment oppor- 
tunity in the Valley. He joined with a number of Philadelphia 
merchants and investors in purchasing from the State a 
120,000 acre tract around the Great Bend of the Susque- 
hannah River near the New York State line which embraced 
part of the Wyoming Valley. Pickering’s share was 10,000 
acres, which cost him a shilling per acre. 

At first Pickering was undecided as to his plans for his new 
lands. He hoped to attract settlers there from New England 
and considered making a trip to Salem for that purpose. He 
thought of moving to the lands that he might help to develop 
them and increase their value. But as yet he was not ready 
to take such a drastic step.” 

In the late summer of the following year (1786), Pickering 
decided to make a trip to investigate his purchase in the 
Great Bend. He appears to have been disturbed by the tur- 
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moil over land titles and realized that the value of his invest- 
ment was hazarded by the continuance of this dispute; there- 
fore, he was interested in getting on-the-spot information 
that might point to a solution of the problem.” 

Pickering has left a journal of his first visit to Wyoming 
which shows that he was quickly satisfied as to the material 
value of his lands and proceeded to spend most of his time 
gathering information from the inhabitants as to their con- 
dition and grievances.” He had no axe to grind save a desire 
to bring peace to the Valley; he assumed that his own lands 
were uncontestable, for they were unsettled and had been 
obtained under a Pennsylvania title. 

The lands settled by the Connecticut people did concern . 
him, however. Whether it was his sense of justice, his sympa- 
thy awakened for the Wyoming settlers at the time of the 
Massacre of 1778, his ancient dislike of the Pennsylvania 
government stemming from the State’s inefficiency and lack 
of cooperation in the Revolution, or merely what seemed to 
him the only practical solution, Pickering felt from the start 
that the Connecticut people who had settled in the Valley 
before the Trenton decision deserved to be allowed to retain 
their developed lands. Where these lands were claimed by 
Pennsylvania holders, compensation should be made to the 
latter out of some of the State’s vast lands farther to the 
West. Pickering never swerved from this early belief. 

While at Wyoming, Pickering attended a meeting of the 
people of the Valley at which they discussed what stand they 
ought to take on their land claims. They were divided into 
those who would “contend warmly” for the whole purchase 
and those who merely desired confirmation of their farms. 
The former group consisted of the half-share men and those 
older settlers who had large shares in the Susquehannah 
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Company. The leaders of this faction in Wyoming were 
Colonel John Franklin and Major John Jenkins, both leading 
officers of the Militia and stockholders of the Company. 
Franklin, described as a “man of Herculean frame,” and a 
passionate, natural leader,*® had been a leading defender of 
the region against the Indians during the Revolutionary War, 
as well as its leader since the peace. He was very hospitable 
to Pickering, little suspecting the two would later be bitter 
antagonists. The settlers decided to press Pennsylvania for 
confirmation of their whole claim but to stand ready to com- 
promise for something less.”° 

These investigations of Pickering’s at Wyoming must have 
convinced him that confirmation of the farms of the pre- 
Trenton settlers would be sufficient to bring peace to the 
Valley, for upon his return he decided to move there and 
accept a number of county offices. Wyoming had just been 
organized by the Legislature into Luzerne County, and the 
problem of administering the county under the laws of Penn- 
sylvania now had to be faced.”* 

Pickering was urged by Benjamin Rush and James Wilson 
to apply for appointment as representative of the State gov- 
ernment in Luzerne. These men were interested in land 
ventures there, wanted to speed peaceful settlement of the 
Wyoming dispute, and saw in Colonel Pickering a man of 
moderation who would likely succeed in the task.”* Pickering 
was named to the necessary offices by the Council and the 
Assembly in a manner that suggested some political trickerv 
on the part of his supporters. Rush urged Pickering to con- 
tact the favorable councilors secretly and persuade them to 
attend the session on the morrow and the appointments 
would be hurried through while the opposition was off 


guard.”* Pickering followed this advice and on the following 
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day was named prothonotary and judge of the Court of Com- 
mon Pleas, Clerk of the Court of Sessions, and Clerk of 
the Orphans Court—the duties and income of the jobs being 
so slight as to recommend their being combined in the hands 
of one individual. Shortly thereafter, Pickering was named 
by the Assembly Register of Wills and Recorder of Deeds, 
which combined with his other offices gave him a prospect 
of a fair income as the business of the County would grow. 
Most important of all, Pickering was charged with the task 
of reconciling the inhabitants to Pennsylvania rule—he ac- 
cepted the responsibility under the assumption that the State 
was ready to confirm the claims of the pre-Trenton settlers. 

Pickering spent the next couple of months preparing for 
his new tasks. He embarked on his official duties in January, 
1787, journeying on horseback over 120 miles of rocky roads 
to the lovely Valley that was soon to be the scene of many 
tribulations for him.” At Wyoming he immediately set to 
work to convince the people that it was to their interest to 
show a cooperative attitude towards the Pennsylvanian gov- 
ernment; by swearing obedience to her laws, they would 
surely induce the authorities in the Legislature to confirm 
them in their land holdings. Pickering was careful not to 
promise the impossible: he said there was no chance of the 
unsettled lands or the lands of the post-Trenton settlers being 
confirmed and even the old settlers would have to pay a small 
sum to help reimburse the rival Pennsylvania claimants. 
However, he assured them that if they tried to hold out for 
better terms they would probably antagonize Pennsylvania 
into giving them nothing. He declared that Pennsylvania 
would not be toyed with, that she had ample power to put 
down any resistance.”® 

Two steps had to be taken to bring the Wyoming people 
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into the political and legal fold of Pennsylvania: first, they 
had to swear allegiance to the State and, secondly, elect 
representatives to the State legislature. The majority of the 
inhabitants were willing to be swayed by Pickering’s logic, 
but the vociferous minority of half-share men and Company 
stockholders were active in opposing the oath, the election, 
and any trusting in the word of the Pennsylvanian govern- 
ment.”7 

This latter group was not making just a bluff to force con- 
cessions; past experience had given them no reason to trust 
the word of the State officials. This attitude of distrust and 
hostility was supplemented by their hopes of speculative 
gain. And what is more, there was something else to the 
picture. These were the “Critical Years” of the American 
experiment; the future of the Union, the sanctity of the 
original states was being questioned: Western Massachusetts 
was aflame with agitation,”* New York and New Hampshire 
were claiming an area that insisted it belonged to neither and 
claimed independence as the State of Vermont. North Caro- 
lina was contending with a rebellion in its western area, 
where the so-called independent state of Franklin had been 
erected in 1784. Why then, it was felt by the Susquehannah 
Company people, should not Wyoming assert its independ- 
ence? The whole investment would then be made good and 
no control by the hated Pennsylvanians would have to be 
tolerated.” Thus it was important, first of all, that the ex- 
tremists thwart Colonel Pickering’s attempt to saddle them 
with the law of Pennsylvania. 

Faced with determined opposition, Pickering had his work 
cut out for him. However, he traveled from town to town 
in the Valley throughout the month of January and talked to 
groups of settlers, informally or in meetings, advising them 
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of the wisdom of trusting in the Pennsylvania government. 
He was confronted by the people with many questions and 
~ accusations: some demanded that confirmation precede their 
oath of allegiance; some warned that the confirmation would 
be repealed as soon as they had committed themselves. 
Pickering had answers for these and others: if he was accused 
of being a stooge of the Pennsylvania claimants, he showed 
that he was buying some Connecticut title land for his home 
and was moving his family there; if they expressed their fears 
of lawsuits under Pennsylvania law, Pickering answered that 
their best hope for justice lay in accepting Pennsylvania 
authority and citizenship and electing their own representa- 
tives to the Legislature to protect their interests.*° 

It is not surprising that an independent frontier society 
was adverse to taking on law and order, when the latter 
came from without and was directed by former enemies, nor 
was it easy for such a people to accept the decisions of a new 
and distant court (Trenton) that supposedly denied their 
right to the lands which they alone had lived on and had 
worked on for years. That Pickering was able to win over the 
majority of them despite the efforts of the Franklin faction 
may have been due less to his persuasiveness than to the 
weariness of the people after years of fruitless resistance. 
Some were still fiery enough to defy Pennsylvania to “saddle” 
them with its laws, but most of them were “ ‘more afraid of 
the halter than the saddle.’ ”** 

Consequently a sufficient number took the oath of alle- 
giance by February 1 that the election could be held and 
representatives to the Legislature named. The Susquehannah 
Company’s forces had hoped to prevent this election, but the 
day passed rather quietly and when the count of the votes 
was completed at two o'clock the next morning, Luzerne 
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County had its first elected officers and representatives— 
heading the list was the name of John Franklin, who was 
named the delegate to the lower house—an odd situation for 
one who had been denying the authority of Pennsylvania 
over the territory. Franklin responded by asking leave not 
to attend the first session because of the pressure of his own 
“domestic affairs” (“domestic affairs” indeed!).** 

Now Pickering proceeded to draw up a petition for the 
people to submit to the Legislature through their representa- 
tive, requesting that they be confirmed in their lands settled 
before the Trenton decree.** Such a petition, of course, would 
not be pleasing to the “half-share” faction, and this group was 
now being whipped into action by Franklin, ready to adopt 
forceful measures to offset the powers of the ballot. Copies of 
the petition were sent around the Valley for the acquisition 
of signatures, but Franklin, claiming “he had rather See 
Human Blood Run as Deep over the Land as The Waters Did 
Last fall in The Great flood Than to have Seen So many 
Signers to That Petition,” directed a riot at the town of Kings- 
ton whereby one of the petitions was seized, Pickering’s name 
was placed upon it, and it was committed to the flames ac- 
companied with lusty curses.*° 

Nonetheless, the petitions were sent forward to Philadel- 
phia in March and, in the absence of Colonel Franklin, were 
presented to the Legislature by Colonel Dennison, Luzerne’s 
Council representative.** The Legislature now was in a mood 
to settle the vexing issue and without much delay passed a 
measure confirming the pre-Trenton settlers in their lands 
and promising compensation to the Pennsylvania title holders 
of the same land. Three Commissioners were named to pass 
on the settlers’ claims for confirmation, Pickering being 
named one of them.*’ His promise to the Wyoming people 
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had been fulfilled, yet his troubles were only beginning. 

Franklin’s forces, which had little to gain from confirma- 
tion of the pre-Trenton settlement, now became more violent 
as their position worsened. They preceeded to dominate town 
meetings and discouraged to some extent the peaceful 
minded men from attending.* Letters arrived from Con- 
necticut urging the settlers to stand firm, resist the “artful” 
Pickering, and await reinforcements which would soon 
arrive.*° 

The moderate faction did not intend to be deprived of the 
Pennsylvania concessions, so they moved to resist Franklin's 
violence. In April they formed themselves into an association 
—that frontier instrument of law and order—mutually to pro- 
tect the government, its laws, and their own “lives and liber- 
ties and . . . the property which we have a right to enjoy 
agreeably to the laws of Pennsylvania. . . .”*° 

A test of the two factions was to come with the elections 
for the Justice of the Peace which Pickering was now de- 
termined to carry out. The Franklin forces were equally 
determined to prevent it. Rumors reached Pickering that he 
and the district election officer were to be kidnapped to 
thwart the election; he proceeded to name a deputy election 
officer and went ahead with the arrangements.** On election 
day the Franklin group appeared in a body and so did the 
Association forces, but, instead of a clash resulting, the latter 
were so numerous as to deter Franklin from directing any 
riot, and the justices were quietly elected. Pickering was so 
encouraged by this success that he was rash enough to de- 
clare, “Franklin’s career is at an end,” and proceeded to make 
arrangements for moving his family to Wyoming at the end 
of May. 


Unfortunately for Wyoming, John Franklin did not readily 
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accept Pickering’s verdict that his career was “at an end.” 
Egged on by the leaders in Connecticut who taunted his 
forces as being cowardly and allowing themselves to be de- 
prived of their claims “without the flash of a Single Rifle, or 
any of the least resistance ... ,”** Franklin set up his head- 
quarters at Newtown across the line in New York State and 
made plans for more drastic action.** 

Meanwhile, developments in the State legislature were tak- 
ing a suspicious turn. Pickering’s loyal friend, Hodgdon, re- 
ported early in June from Philadelphia that seemingly “every 
art is trying to embroil afresh this happily terminated dis- 
pute.”*° A number of the Pennsylvania title holders were not 
satisfied with the confirming act, even though provision for 
compensating them was stipulated. This group proceeded to 
work against the carrying out of the confirming act and so 
found themselves on the same side of the fence as their erst- 
while bitter enemies, the Franklin faction. There is no evi- 
dence that the two collaborated as a result of this coinci- 
dence, but with two such groups in strong opposition to the 
act, administration was bound to be difficult.* 

It probably was due in part at least to Pennamite influence 
that in May William Montgomery was named as the third 
commissioner reviewing the Wyoming claims, replacing 
General Heister. This Montgomery had incurred the bitter 
resentment of the Wyoming people by enforcing the law 
against them in 1783 in what seemed a rather high-handed 
manner.** Whether their resentment had been justly taken or 
not, the fact that it existed at all should have persuaded the 
government to make a more prudent choice at this time. 

Pickering, who had previously shown tact in dealing with 
the Wyoming problem, failed to appreciate the shortsighted- 
ness of Montgomery’s selection and thought he would make a 
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good commissioner.“* Protests over the appointment were, of 
course, vigorous, and Franklin, taking advantage of a new 
issue, fanned the flames and created a threatening situation.” 

As yet the Commissioners had not begun their hearings to 
confirm the claims of the Connecticut people; various delays, 
especially that occasioned by Montgomery's replacement of 
Heister and the suspicious disappearance of his commission 
en route from the government, prevented the commissioners 
from meeting before late August. Even the moderate people 
had become suspicious over the delay, fearing that the time 
limit would lapse before their claims would be heard and 
approved. Throughout the Valley, a renewed tendency to 
disrespect law and order was apparent.” Finally, Pickering 
and the second commissioner, Balliol, decided to go ahead 
without Montgomery and thus upset Franklin’s calculations; 
so on August 26, 1787, they began to hear claims. Unfortu- 
nately they couldn’t issue final patents until they had been 
approved by the assembly, so that until this took place the 
State’s integrity still hung in the balance.” 

Numerous rumors reached Pickering of a conspiracy that 
was ripening and likely to break loose about his head at any 
moment. Forces were said to be gathering across the border 
in New York State where troublesome leaders in that state 
were joining with the Franklin crowd." Pickering -was 
warned that he was “to be driven back through the 
swamp... and, though he felt such rumors to be incredible, 
he kept on his guard and was prepared to shoot down any 
assailants.* However, the plot was no longer a mere rumor 
when, in October, one of the Susquehannah Company’s 
messengers was seized carrying a copy of a proposed Consti- 
tution for a new state in Wyoming to be called Westmore- 
land. Little wonder one of the Franklin leaders is reported 
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to have said at this ill stroke of fortune: “Oh, Hell! Hell! Hell! 
—They have now got the whole of it.”** The State govern- 
ment was finally aroused by these developments to issue an 
order for Franklin’s arrest on the grounds of attempting a 
breach of the peace by denying Pennsylvania’s jurisdiction 
in Luzerne County and by inciting and encouraging citizens 
to disobey the laws.** 

Meanwhile, Franklin, advised to “crush . . . [his] enemies 
and pursue them to the Pitt,” gave orders for his followers 
to meet armed and equipped in Wilkes-Barre on the 9th of 
October.’ But before Franklin could consummate whatever 
plans these preparations implied, he was a prisoner of the 
State on his way to jail in Philadelphia. He had come to 
Wilkes-Barre not suspecting arrest and had been seized by 
Colonel Butler and his three associates. Franklin, being a 
powerful fellow, put up quite a resistance and his captors 
were forced to send to Pickering for help. The latter has 
described what then happened: “I took loaded pistols in my 
hands, and went with another servant to their aid. Just as I 
met them, Franklin threw himself off from his horse, and re- 
newed his struggle with them. His hair was dishevelled and 
face bloody, from preceding efforts. I told the gentlemen 
they would never carry him off, unless his feet were tied 
under his horse’s belly. I sent for a cord. The gentlemen re- 
mounted him, and my servant tied his feet. Then, one taking 
his bridle, another following behind, and the others riding 
one on each side, they whipped up his horse, and were soon 
beyond the reach of his friends.” 

One sees here not the peaceful arbitrator who first came to 
Wyoming, but rather the stern defender of law and order. 
Pickering’s attitude seemed to have changed after the elec- 
tions in the early part of the year had represented to him 
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acceptance of law on the part of the settlers. Franklin's con- 
tinued opposition thereafter stiffened his attitude and finally 
provoked him to level the arm of punishment. 

Franklin’s seizure did not end the disturbance; instead it 
invited further trouble. When Franklin’s forces, assembled 
nearby, heard of their leader’s arrest and Pickering’s role in 
it, they set out to retaliate on the latter. Pickering was ap- 
prised of this danger and heeded advice to hide away until 
the fury spent itself. When friends, posted as sentinels around 
his home, reported that Franklin’s men were crossing the 
river a short distance away, Pickering grabbed a pistol, a few 
crackers, and stole off to a nearby field, leaving his friends 
to stay by his wife and their three-weeks old baby. Anxious 
moments must have passed for him as the mob descended 
on his house; during the commotion one of his friends es- 
caped and joined him, and they decided to seek safer cover 
in the woods. They spent the night on Wilkes-Barre Moun- 
tain, and the next day, after receiving advice from Mrs. 
Pickering to continue in hiding, they decided to make their 
way to Philadelphia and apprise the government of the situa- 
tion. Their escape was not easy, as the Franklin boys were 
posted to look for them; luck, courage, and good judgment 
- enabled them to avoid the sentries and reach a farmhouse 
twenty-five miles away, where they obtained horses that took 
them to Philadelphia.” Before leaving the farm, Pickering 
wrote a letter to the besiegers cautioning them against any 
mistreatment of Mrs. Pickering and advising them to re- 
nounce their foolish allegiance to Franklin, whom he 
promised would have a fair trial.* 

The group that raided Pickering’s house proved to be of 
fairly gentle fibre—none of his family were molested in any 
way and in a short while the rioters were petitioning for a 
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pardon, excusing their action on their love for Franklin. How- 
ever, it was not until January of 1788 that it was deemed 
safe for Pickering to return to Wyoming, though in the mean- 
time this region elected him its delegate to the State Conven- 
tion called to ratify the Constitution.” 

The opponents of the confirming law in the Legislature 
made use of the renewed agitation and violence in Wyoming 
to question the wisdom of conferring charity upon a dis- 
orderly people. Proposals were seriously considered to amend 
the law, such as reducing the size of Luzerne County and 
the territory to which the confirming law would be applied. 
These were ominous signs, and Pickering protested against 
any change being made, fearing that such change would be 
construed by the settlers as the “prelude to a total repeal of 
the law... .”* 

At the same time, too, the Pennsylvania title holders were 
stirring up trouble over the compensation section of the law, 
demanding that they be given either cash outright, interest 
paying bonds, or the lands themselves and not other lands 
to the westward as was proposed. The opposition contrib- 
uted to the dissatisfaction with the act, and a real danger 
- arose that the law might be repealed. 

In spite of these bad signs, the situation in the Valley be- 
came quieter, possibly because Franklin was no longer 
around to stir up trouble. Pickering had been advised not 
to return until State troops were stationed in the area, but on 
December 81, 1787, the Council promised to send troops “in 
good time,” and Pickering set out at once for Wyoming and 
prepared to resume the hearings with the other Commis- 
sioners.™ 

During the next few months Pickering was able to devote 
considerable attention to his own affairs—chief of which was 
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finishing the construction of his house. Franklin's men were 
behaving well; some of them sat on the juries at the county 
court, and all seemed to be accepting law and order.” The 
peace of the Valley was not reflected in the State legislature, 
however, and on March 20, 1788, the confirming act was 
suspended, the matter having been brought to a crisis by the 
compensation-seeking Pennamites.*° Sam Hodgdon, writing 
from Philadelphia, advised the people to adopt the motto, 
“Steady, boys, steady,” and for a time, at least, the Valley 
people displayed commendable calm.” 

Gradually, lawless outbreaks of the Franklin forces arose 
again; half-share men forcibly took possession of some land 
held by settlers under Pennsylvania title.** Pickering got wind 
that a new plot was stirring against him and word was 
dropped that it would be best for him to leave voluntarily. 
Franklin’s followers were working hard to obtain their lead- 
ers release on bail—a prospect that frightened Pickering; 
the court agreed to his release and the necessary surety was 
obtained, only to have the Council step in and forbid his 
discharge.” 

This rebuff when linked with other circumstances was 
bound to have serious consequences for Pickering. Franklin 
was an unusually popular man;™ he had become seriously ill 
in jail and had recently written to his followers that unless he 
was released soon he would surely die there. Pickering, how- 
ever, was very desirous that Franklin not be released under 
any circumstances, and he wrote a letter to this effect to the 
Council. Unfortunately this letter was intercepted by the 
Franklin men.” Now fearing for their leader’s life, they deter- 
mined to force Pickering to secure his release or suffer the 
consequences. 

At eleven o'clock on the evening of the 26th of June, 
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Pickering was awakened by the violent entry into his room 
by a weird band of men with blackened faces, some carrying 
tomahawks. The startled Pickering was ordered to get up and 
quickly dress. He reached for his coat but suddenly realized 
it contained letters uncomplimentary to the Franklin Party 
leaders and quickly dropped it for a fustian jacket. His wife 
was allowed to get him an overcoat, though she was warned 
that if she uttered a sound she would be tomahawked. Picker- 
ing’s arms were pinioned, his hands tied behind his back, and 
he was tied to a leash and led off. The band passed through 
Wilkes-Barre “in perfect silence” and did not stop till several 
miles beyond the town; after a brief rest they marched on 
for ten miles “thro’ pathless woods” in “the darkness and 
stillness of the night.”’* There were about fifteen men in the 
group and they surrounded him as they marched; they made 
clear their intentions by telling him that if he would write 
for and obtain Franklin’s release, they would release him. 
He not only refused but said Franklin was a traitor; this © 
brought forth the retort from one of them, ““Damn him, . . . 
why don’t you tomahawk him?’ ””* 

After stopping briefly at a friendly tavern in Pittstown, the 
group pushed on through the woods. Arriving at the Lacka- 
wanna River, they crossed in a canoe. To get ashore, Picker- 
ing was about to step into the water when one of the fellows 
waded out and carried him ashore on his back. On they went 
through woods, across streams, pausing now and then for 
rest, getting drenched by rains, and then nervously pushing 
on again to avoid their pursuers, for word had arrived that 
the militia had been sent out to track them down.” 

It became necessary for most of the men to fan out into 
the woods as scouts while five remained guard over Picker- 
ing. As they moved along, a startled fawn bounded along in 
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front of them, and the leader took quick aim and shot him. 
He quickly skinned him, threw the carcass on his back, and 
resumed the march. Shortly, however, they stopped, built a 
fire, and soon were broiling venison steaks. The leader tended 
his steak with particular care, salted it, and when it was done, 
he presented it to Pickering, “with a very good grace.””° 

Eventually the party established a campsite, and though 
from time to time they moved it, Pickering no longer had to 
endure the fatigue of constant travel. However, Pickering 
was now to suffer a new discomfort. In retaliation for Frank- 
lin’s having been chained in jail, the men now put a band 
around Pickering’s ankle with a chain attached to it and 
drove the other end of the chain into a tree.” This was 
Pickering’s situation when he wrote in his scrap of a journal, 
“4th July ... The anniversary of the declaration of inde- 
pendence! The birthday of American Freedom! All America 
rejoicing—but I am in chains!!!" 

Gradually Pickering began to feel that there was little 
danger of any harm befalling him, and he patiently waited 
for his captors to become aware of the impossibility of their 
~ venture succeeding. One day the militia encountered one of 
the outposts and exchanged shots with “the boys,” wound- 
ing one of them in the hand but suffering a serious wound 
to their leader in return.” The 1ebels showed signs of weak- 
ening on July 15th, asking, as a condition of release, that 
Pickering intercede for Franklin’s pardon; when refused this, 
they asked that Pickering intercede for their own pardon. He 
replied that he would do so only on the condition that they 
give the names of their top leaders. They demurred at this 
but were anxious to reach some bargain. They released him 
from chains and took him to their headquarters, where he 
was allowed to shave for the first time in 19 days; they gave 
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him clean clothing and “roasted some chickens, and gave me 
as good a dinner as the poor wretches could furnish.”*° 

_ The most Pickering was willing to concede was to forgive 
his captors the damages they caused him in exchange for a 
pledge that they would wholeheartedly obey the laws of 
Pennsylvania. He also agreed to draft a letter for them, in 
which they asked for pardon, and convey it to the State gov- 
ernment in Philadelphia. This done, Pickering obtained a 
canoe and set off down the river to Wilkes-Barre where he 
arrived next day, ending his twenty-one days’ adventure." 

Pickering felt little mercy towards his captors and, in send- 
ing forward their petition of pardon to the President of the 
Council, he suggested that it might be used against the 
“ruffians.”*? At the same time he sent out two men to try to 
track down the culprits, for the State had posted rewards of 
$300 for the capture of the ringleaders and $100 for that of 
each of the participants. However, their hunt was unsuccess- 
ful.®* 

Eventually some of the fugitives were captured and 
brought to trial; most of the others escaped to remoter fron- 
tiers beyond the reach of the law.** The State decided only 
to try the men for a riot, and the trial accordingly took place 
before a jury in Luzerne County in November, 1788. Most of 
the participants were merely fined, but a few of the leaders 
were given brief jail sentences in addition. The Chief Justice 
of Pennsylvania sat on the bench during this trial, and at its 
conclusion he reminded the defendants that in any country 
in Europe they would have been hanged and that it was only 
“the mildness of the government of Pennsylvania” that let 
them off so lightly; he also commended the jury and the peo- 
ple for their good behavior and promised to make the As- 
sembly aware of it.** John Franklin remained in jail for some 
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time; he was never brought to trial, however, and on January 
9, 1792, he received a full pardon.** This victory of the State 
over the insurgents of Wyoming did not bring full peace to 
the Valley, for the State continued to suspend the confirming 
act and finally in March, 1790, antagonized the settlers by 
totally repealing it.*’ 

These embittered people, aware now that their strength 
was insufficient for active revolt, united in a policy of passive 
resistance. They refused to be moved from their lands, and 
eventually in 1799 the weary legislature yielded to common 
sense and confirmed the lands in exchange for a nominal pay- 
ment.®* But the damage had been done; and while the years 
passed with the Valley torn by this unsettled dispute, the 
tide of westward migration flowed around this troubled spot 
to calmer regions adjoining and beyond. When peace was 
finally established,®* more fertile lands were beckoning in the 
West and South, so that the Valley remained a laggard until 
a later generation moved the beggar off his black gold mine, 
and the extraction of anthracite coal opened a new chapter in 
the Valley’s history.” 

Following the trial of his kidnappers, Pickering was largely 
freed of the danger of personal attack, and with the activities 
of the land commissioners suspended (and soon repealed), he 
had time to devote himself to the development of his lands 
and the minor duties of his numerous public offices. The re- 
peal of the confirming act inevitably made his position in the 
Valley uncomfortable, for he had assured the people that the 
State could be trusted.” He continually urged the govern- 
ment to confirm the pre-Trenton claims,” and he later joined 
the other Connecticut claimants in bringing suit in court, 
though unsuccessfully, for confirmation of their titles.®* 

Understandably, Pickering’s interest in remaining in Wyo- 
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ming began to diminish. His investments in land were not 
turning out well, largely because of the effect of the dis- 
turbances on the development of the region, and the income 
from his county offices was meager indeed; in fact, he had 
acquired only $50 in cash from them in three years.** Thus in 
1789 he turned his eyes back to Philadelphia, where the new 
government under the Constitution was being established 
with his friends from war days, George Washington and 
Alexander Hamilton, at the helm. He began to make over- 
tures for an appointment in the new federal government and 
before long he was to be called into service to fill in turn the 
responsible offices of Indian Commissioner (1790-1795), Post- 
master General (1791-1795), Secretary of War (1795), and 
Secretary of State (1795-1800). Back to Philadelphia then 
went the erstwhile Quartermaster General and Wyoming 
Commissioner; a highly important Federalist career lay 
ahead. 
EDWARD HAKE PHILLIPS 
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JUDICIAL HIGHLIGHTS OF CIVIL RIGHTS 


2 IVIL RIGHTS” as the term is used in America today is 
of wide and ill-defined meaning. American courts 
define the term to include “all rights which the law gives a 
person which depend upon the community in which he 
lives’ and seldom place emphasis upon Locke’s idea that 
they are categorical absolutes derived from the immutable 
law of nature.’ While the expression is apparently indigenous 
to America, such concepts, of course, antedate American 
history and owe their origin to the Stoic philosophy and their 
growth to Christianity.* More recent antecedents include 
Magna Carta and the English Petition and Bill of Right. 
Any survey of the judicial history of civil rights must for 
brevity be limited to focal points of interest. This paper 
treats constitutional background and provisions; then con- 
siders cases on religious matters, suffrage, rights of persons 
accused of crime, segregation in carriers, education, and resi- 
dential ownership, aliens, and certain limits on free speech. 


Constitutional Provisions and Nationalization of Civil Rights 


The United States Constitution is more noted for its lack 
of provisions for civil rights than for its safeguards. Aside 
from guaranteeing the writ of habeas corpus,* outlawing bills 
of attainder® and ex post facto laws,° and setting minimum 
standards for punishment of treason," no other civil rights are 
mentioned in the body of the Constitution. The Philadelphia 
Fathers did not forget about a bill of rights; they thought 
about and rejected it.* If the new government was to have 
only the powers specifically granted, and none of such powers 
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gave it authority over the areas which a federal Bill of Rights 
would protect, why declare the thing shall not be done which 
there is no delegated power to do? The founders, however, 
misjudged the temper of the country, and it was not until a 
bill of rights in the form of amendments had been promised 
that the constitution received ratification.® The Bill of Rights 
was set up to protect the civil liberties of the people against 
invasion by the new federal government. It was intended to 
restrict Congress, the president, and the federal courts, and 
did not apply to the states. The framers regarded state inter- 
ference with civil liberty as outside the scope of their con- 
cern. Not until 1833, however, did the Supreme Court, speak- 
ing through John Marshall, in the case of Barron vs Balti- 
more,’ confirm this view. There the City of Baltimore, in 
paving streets, diverted a natural water course leaving 
Barron’s wharf inaccessible. Barron contended that he was 
protected under the Fifth Amendment, which forbids the 
taking of private property for public use without just com- 
pensation. But Marshall said that the language of the first 
eight amendments shows a complete demonstration that they 
apply solely to the United States government and not the 
states, and dismissed the appeal for want of jurisdiction. 
Quite clearly, then, until the Civil War, states could with 
impunity deprive citizens of many civil rights today regarded 
as basic. 

The nationalization of our civil rights is primarily a history 
of the Civil War amendments, particularly the Fourteenth, 
which provides that “No State shall deprive any person of 
life, liberty or property without due process of law.” In the 
renowned Slaughterhouse Cases (1873) it was not the 
freedman or the white Unionist who first invoked the Four- 
teenth Amendment, but a group of ex-Confederates who 
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were aroused over a particularly odious Carpet Bag adminis- 
tration. The Republican legislature of Louisiana, ostensibly 
as a health measure, passed an act incorporating and mo- 
nopolizing for 25 years a slaughterhouse in New Orleans. 
These former competitors claimed their privileges and im- 
munities as citizens of the United States against the mo- 
nopoly. Such privileges and immunities, they contended, 
guaranteed a system of economic laissez-faire. The Court 
paid little regard to the due process and equal protection 
clauses of the Fourteenth Amendment; then drew an un- 
expected construction of the privileges and immunities 
clause, which virtually cut the heart from the Reconstruc- 
tion amendments. The Amendment, observed the Court, pro- 
vides that no State shall make any law abridging privileges 
of citizens of the United States. The Court then distinguished 
state and national citizenship, pointing out that each carried 
with it certain incidents. Without defining the privileges in- 
cident to national citizenship, it was remarked that free 
access to seaports and protection of life on the high seas 
would be among them. But the Court held that a state could 
make or enforce a law that would abridge the privileges and 
immunities of citizens of the state. 

Ten years later in the Civil Rights Cases (1883), the 
court was called upon to consider the constitutionality of the 
Civil Rights Act of 1875, which had forbidden proprietors 
of public conveyances, hotels, restaurants, and places of 
amusement to refuse accommodations to any person because 
of race, color, or previous condition of servitude. The Court 
held the act void, saying that the Fourteenth Amendment 
forbids only undue racial discrimination when practiced by 
the state itself, and not by individuals. 

Thus the enervated amendments remained until a remark- 
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able about-face a half-century later. In Gitlow vs. New York 
(1925),!* the constitutionality of a New York statute making it 
a criminal offense to advocate overthrow of the government 
was challenged. Gitlow contended that the State of New 
York was depriving him of liberty without due process of law, 
contrary to the Fourteenth Amendment. While the Court pro- 
ceeded to hold the statute as applicable to Gitlow valid, and 
affirmed his conviction, it did make the following unprece- 
dented remark: 
“For present purposes we may and do assume that freedom 

of speech and of press which are protected by the First 

Amendment from abridgement by Congress are among the 

fundamental personal rights and liberties protected by the 

Due Process clause of the Fourteenth Amendment from im- 

pairment by the state.” 

A few years later the Court actually held that freedom of 
speech was within the compass of the Fourteenth Amend- 
ment. In 1987 in DeJonge vs. Oregon,* it was further held 
that right to peaceable assembly was “liberty” within the 
meaning of the Fourteenth Amendment; then in 1940 in 
Cantwell vs. Connecticut,* it was held that freedom of re- 
ligion fell within its orbit; and in 1941 in Bridges vs. Cali- 
fornia,” it was held that the right to petition for redress of 
grievances was also included. 

Even so, the liberties protected against state encroachment 
by the Fourteenth Amendment do not parallel those pro- 
tected from federal encroachment by the Bill of Rights. For 
in 1937 in Palko vs. Connecticut,* the provision that a state 
could appeal from an unfavorable decision and thus put a 
defendant twice in jeopardy was held not contrary to the 
United States Constitution. Surely if the criminal can appeal 
when he loses, the Court observed, the edifice of justice may 
stand in even greater symmetry by allowing the state to do so 


, 


Judicial Highlights of Civil Rights 79 
where a mistake of law has been made in the lower court. 
There was weighty precedent for such a view, for in the lead- 
ing case of Twining vs. New Jersey (1908), the Court had 
held that a state might modify or completely abolish trial by 
jury. Even before, in Hurtado vs. California (1884),?° the 
Supreme Court had held that California’s conviction on 
methods other than grand jury indictment was sustainable. 

Further inroads on state action have been made, however. 
In 1947 in Adamson vs. California," the prosecuting counsel 
was allowed to comment on the failure of the defendant to 
deny or explain evidence in a criminal case. The majority 
stuck to the traditional view that the privilege against self- 
incrimination might even be withdrawn by the state and the 
accused put on the stand as the prosecution’s witness. But 
Mr. Justice Black, with the concurrence of three other mem- 
bers of the Court, voiced his strong dissent: “My study of the 
historical events that culminated in the Fourteenth Amend- 
ment,” commented Justice Black, “and the expressions of those 
who sponsored and favored it, as well as those who opposed 
its submission and passage, persuades me that one of the chief 
objects . . . [it was] intended to accomplish was to make the 
Bill of Rights applicable to the states. With full knowledge of 
the import of the Barron decision, the framers and backers of 
the Fourteenth Amendment proclaimed its purpose to be to 
overturn the constitutional rule that case had announced.” 
Later that year, he was called upon to reiterate his dissent 
when, in Foster vs. Illinois (1947),?? the Court held the Four- 
teenth Amendment had not been breached when a state de- 
nied counsel to defendants who entered pleas of guilty. 

The Court stood firm, however, in its most recent expres- 
sion in Wolf vs. People of Colorado (1949).** There a state 
conviction for a state offense was had by use of evidence ob- 
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tained under circumstances which would have rendered it 
inadmissible in a prosecution for violation of a federal law in 
a court of the United States (because there deemed an 
infraction of the Fourth Amendment forbidding unlawful 
searches and seizures). Mr. Justice Frankfurter concluded the 
issue for the majority as follows: “The notion that the ‘due 
process of law’ guaranteed by the Fourteenth Amendment is 
shorthand for the first eight amendments of the Constitution 
and thereby incorporates them has been rejected again 
and again after impressive consideration. . . . The issue is 
closed.” Yet three judges dissented and another (Black), 
while concurring in the result, restate his stand in the Adam- 
son case. 

With this delicate balance, the minority view today could 
easily be tomorrow's rule. The untimely loss of Justices Rut- 
ledge and Murphy (who dissented in the Wolf case) would 
seem to insure that the majority stand is not yet weakened, 
however. 


Religious Cases 


Turning to religious cases and the First Amendment as it 
relates to freedom of religion, the Jehovah’s Witnesses have 
done more than all other groups combined to formulate the 
law on its interpretation. Within eight years, they reached 
the Supreme Court on twenty major cases, and won fourteen. 
The Witnesses are an aggressive sect, preaching the second 
coming of Christ, insisting that each person is a minister of 
the gospel, and attacking organized religion in churches, 
_ especially the Roman Catholic Church. 

In Lovell vs. Griffin (1938),?* a unanimous Court held an 
ordinance of the Town of Griffin, Georgia, prohibiting distri- 
bution of pamphlets without censorship of the city manager, 
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to be invalid on its face. A Connecticut statute requiring 
prior approval of the Secretary of Public Welfare before soli- 
citation for religious purposes met a similar fate in Cantwell 
vs. Connecticut (1940),** Later, a city ordinance was passed 
making it illegal to ring a doorbell to summon an occupant to 
the door to give him a hand bill. On challenge by the Wit- 
nesses, the Court held that freedom of speech and press had 
been violated.” 

In 1942, opponents of the Witnesses must have felt some 
relief in having upheld a license tax imposed on peddlers.”” 
The relief was short-lived, for the Court reversed itself the 
next year saying that the Witnesses were engaged in a re- 
ligious activity, and not a commercial enterprise, and there- 
fore the license tax as applied to them was invalid.”* In Marsh 
vs. Alabama (1946)” the Court upheld the right of Witnesses 
to distribute literature in a company-owned town, and the 
same year in Tucker vs. Texas,” the Court upheld the right of 
religious solicitation in a United States-owned housing proj- 
ect. It has, however, been held valid for fees to be imposed 
upon them for the extra police service necessitated by their 
presence. 

During the war years came the renowned flag saluting cases, 
perhaps more famous for the Court’s direct reversal of itself 
than for the principles involved. The Witnesses refused to 
salute the flag on the basis of a passage from Exodus 20 
which says, “Thou shall not make unto thee any graven 
image.” In Minersville School Dist. vs. Gobitis (1940), the 
Court held that legislation aimed at securing national unity 
was of paramount importance, and allowed enforcement of 
the policy. Three years later came West Virginia Board of 
Education vs. Barnette (1948) after the composition of the 
Court had changed by one member. The five-to-four deci- 
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sion of the Gobitis case was reversed and the Court remarked 
that “a person gets from a symbol the meaning he puts into 
it, and what is one man’s comfort and inspiration is another's 
jest and scorn.” 

The pillars of Jefferson’s “wall of separation” between 
church and state have been shaken in two recent cases. In 
Everson Board of Education of Ewing Township (1947),°* a 
New Jersey statute which authorized local school districts to 
make contracts for transportation of their children to and 
from schools was challenged. Part of the money was for the 
payment of transportation of some children in the commu- 
nity to Catholic parochial schools. The taxpayers filed a suit in 
the state court challenging the right of the Board to reim- 
burse parents of parochial school students. The Due Process 
argument was used: that some were being taxed for the 
private benefits of others; but stronger emphasis was laid on 
the First Amendment, in that such practice constituted sup- 
port of a religion by the state. Surely the decision will al- 
ways be outstanding as a commentary on church-state di- 
vision, if not for its holding. By a five-to-four decision in 
which four opinions were written, the tax was upheld. Jus- 
tice Jackson, attacking the majority for their ultimate holding, 
after prefatory remarks on the wisdom of church-state divi- 
sion said that “the case which irresistibly comes to mind as 
the most fitting precedent [for their opinion] is that of Julia 
who, according to Byron’s report, ‘whispering I will ne’er con- 
sent, consented.’ ” 

In McCollum vs. Board of Education (1948),** teaching re- 
ligion in public schools was challenged. Active members in 
the community of the Jewish, Roman Catholic, and some 
Protestant faiths formed a council of religious education and 
obtained permission of the Board of Education to offer 
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classes for each. Students were excused from their secular 
study on condition they attend religious classes. The Court 
held the plan contrary to the first Amendment, saying that 
neither a state nor the federal government can set up a 
church, and neither can pass laws which aid one religion, 
aid all religions, or prefer one religion over another. 

Justice Frankfurter observed that the students could be let 
out early to participate in religious activity, but state facil- 
ities must not be used. The loan of textbooks to parochial 
schools has been approved under some conditions,** however, 
and the National School Lunch Act** does not exclude re- 
ligious schools. Despite compulsory educational laws, it has 
also been held that children may attend parochial schools 
which meet proper educational standards.*” 


Suffrage 


There is little judicial expression on suffrage in the early 
history of our country, since all of the states imposed property 
qualifications, and since suffrage was regarded as a privilege 
and not a right. John Adams expressed the popular thought of 
the time in stating that allowing non-property-holders to vote 
“tends to confound and destroy all distinctions and prostrate 
all ranks to one common level.” Chancellor Kent also ob- 
served that “no voting qualification would be unfavorable to 
the security of the property.” Universal suffrage, even in 
England, was not to come until the next century. It is not 
uncommon even during this decade for a court to classify 
suffrage as a “political privilege” and not one of the civil or 
natural rights.* It is not surprising then, that the Constitu- 
tion provides that the time, place, and manner of electing 
even federal officers shall be regulated by the states.” 

The Fifteenth Amendment, which provides that no person 
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shall be denied the right to vote because of race, color, or 
previous condition of servitude, is said to confer the right 
to vote on no one;*° it merely creates a right to freedom from 
discrimination. As a result, the states in the exercise of their 
power to prescribe voting qualifications have been able to 
discriminate against the characteristics which the Negro pos- 
sesses. In Williams vs. Mississippi (1898)** it was required that 
all persons who were qualified to vote must be able to read 
and write and interpret the state constitution. In the hands 
of white officials, this last requirement could become onerous 
indeed. The results were those desired. The Court upheld 
them on attack under the Fifteenth Amendment. 
Unfortunately for those policy-makers, not a few illiterate 
whites were also excluded by the above provisions, so that 
“grandfather clauses” were placed in the state constitutions, 
providing that such rigid standards were not required of 
those who were lineal descendants of persons who could vote 
on January 1, 1867. They temporarily served their purpose,* 
although the most recent grandfather clause in the Constitu- 
tion of Oklahoma was held unconstitutional in 1915. 
Perhaps the most useful device for depriving the Negro of 
suffrage in the South, apart from the grandfather clause, has 
come with the white primary. In 1921 in the case of New- 
berry vs. U.S.* the defendant was accused of violating the 
Federal Corrupt Practices Act by excessive expenditures in a 
primary election. Ironically the outspent opponent was 
Henry Ford. Newberry challenged the constitutionality of the 
Act on the basis that Congress had no power to control pri- 
maries since they were not elections. Since the justices split 
four to four in their decision, N ewberry was acquitted; but 
the question of the extent of the power of Congress over 
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_ primaries was left unsettled. The impression prevailed, how- 
ever, that Congress could not regulate them. 

Then came an interesting series of cases from Texas. In 
1927 in the case of Nixon vs. Herndon,** an E] Paso Negro 
physician challenged a Texas statute providing that political 
parties in Texas could provide qualifications for those who 
could vote in primaries. The Supreme Court held such pro- 
vision was “state action” under the Fourteenth Amendment, 
and did not even consider the Fifteenth. 

Texas then changed the statute, and to prevent state ac- 
tion, simply gave power to the State Executive Committee of 
every political party to determine its own membership. Of 
course, they limited it to white Democrats. Nixon again chal- 
lenged this provision on the basis that the Executive Com- 
mittee was simply an agency of the State and was bound 
by all the same provisions. Again in Nixon vs. Condon 
(1932)** he prevailed. 

Texas then fell back to its old expedient of using the white 
primary and letting the convention en masse determine the 
policy and the membership. They, in turn, excluded Negroes. 
In Grovey vs. Townsend (1935)* the Supreme Court sustained 
such policy, saying that exclusion from a primary was tanta- 
mount to denying party membership, which was permissible. 
Wedged between this case and the Houston case of Smith vs. 
Allright* in 1944 came the case of U.S. vs. Classic (1941)* 
in which a Louisiana politician had flagrantly violated all elec- 
tion laws in a Louisiana primary by buying votes and hav- 
ing them illegally counted. He was convicted under the En- 
forcement Act of 1870, but appealed on the basis that Con- 
gress had no power to legislate with regard to primaries, as did 
Newberry. The Court rejected his view, however, and held 
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that where a party primary is an integral part of the procedure 
of election, Congress can control it under the Constitution. 

In Smith vs. Allright, supra, a Houston Negro sued an 
election official for damages in being denied the right to cast 
his ballot. The federal court here dismissed the action, but on 
appeal the United States Supreme Court specifically over- 
ruled Grovey vs. Townsend and held that the primary was a 
state function, and that in Texas it was a vital part of the 
election machinery of the State. 

After Smith vs. Allright, the State of South Carolina re- 
pealed everything in its Constitution and laws referring to 
a primary. The democratic party then attempted to deter- 
mine through wholly internal action who could vote in the 
primary. This effort was frustrated by the decision in Rice 
vs. Elmore (1947).°° The United States Supreme Court re- 
fused to review the decision. Obviously, if a state legislature 
could vitiate rights guaranteed by the Constitution by aban- 
doning state functions to a private organization, it is arguable 
that no guarantee would stand." The Court also followed 
a new test in determining application of the Fourteenth 
Amendment: “state function” seems to replace the “state 
action” test laid down in the Civil Rights Cases. 

The Democratic Party then attempted to organize itself 
into a private club and determine the qualifications for 
membership, excluding those who did not meet its standards. 
By more than coincidence, the standards would have ex- 
cluded Negroes. On attack, this effort also failed in Brown 
vs. Baskin (1949) where the district judge gave the party 
leaders in South Carolina a scathing lecture. 

The poll tax, once a vital weapon for controlling suffrage, 
now exists in only six states. Those who retain it recognize the 
social problem involved where, as in Birmingham, Alabama, 
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and throughout Mississippi, poorly qualified Negroes com- 
pose over fifty per cent of the population. The poll tax, at 
least once upheld in the Supreme Court, has not recently 
been challenged.* 


Rights of Persons Accused of Crime 


No government known has provided more safeguards to 
the accused than America. Unreasonable searches and sei- 
zures, appointment of counsel, jury trial, compulsory self-in- 
crimination, and interpretation of the Due Process Clause 
have been focal points of Constitutional controversy particu- 
larly since the Civil War. . 

In the famous Olmstead case (1928)** where Seattle boot- 
leggers were making over $176,000 per month in their illicit 
traffic, the Supreme Court was called upon to decide whether 
wire tapping constituted an unlawful search or seizure within 
the prohibition of the Fourth Amendment. Governmental 
agents had monitored telephone conversations over many 
weeks and had used the fruits of their wire tapping to obtain 
conviction. A divided Court held that wire tapping was not 
a search or seizure, although the use of evidence so obtained 
has been sharply curtailed by later legislation. In his usual 
succinct manner, Holmes drew the issues in his dissent: 
“There is no body of precedents by which we are bound and 
which confines us to logical deduction from established 
rules. Therefore we must consider the two objects of desire, 
both of which we cannot have, and make up our minds which 
to choose. It is desirable that criminals should be detected, 
and to that end that all available evidence should be used. 
It also is desirable that the government should not itself foster 
and pay for other crimes, when they are the means by which 
the evidence is to be obtained. . . . We have to choose and 
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for my part I think it a less evil that some criminals should 
escape than that the government should play an ignoble 
part.” 

In the Nardone case (1937)* the Court was again called 
upon to decide whether evidence procured by a federal 
officer’s tapping telephone wires and intercepting messages 
is admissible in a criminal trial, after the Federal Communi- 
cation Act of 1934 had provided that “no person not being 
authorized by the sender shall intercept any communica- 
tion. ...” Quite obviously, information gained from wire tap- 
ping could lead investigators to discover other independent 
evidence sufficient for conviction apart from the tapped con- 
versation. The Court, however, held that not only is evidence 
obtained from the wire tapping inadmissible, but also the 
evidence procured through use of knowledge gained from 
tapping, it being “fruit of the poisonous tree.” The burden, 
however, is on the defendant to show such information was 
thus obtained. But the Court in Goldman vs. United States 
(1940)*° distinguishes the wire tapping cases from testimony 
overheard by another as it was spoken into the transmitter. It 
has also been held that taking original statements into the 
telephone by a concealed detectaphone is permissible, there 
being no “interception” within the meaning of the Federal 
Communications Act.*’ 

Searches and seizures without warrant have caused con- 
victions resting upon information thus obtained to be over- 
turned. Weeks vs. United States (1914)* has stood as a lead- 
ing case holding that the immunity from unreasonable 
searches and seizures afforded by the United States Consti- 
tution had been denied the accused in a federal district 
court where the court refused the defendant return of his 
letters and private documents seized in his home during his 
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absence, by a United States marshal having no warrant. 

Before the Weeks decision, of twenty-seven states which 
had passed upon the admissibility of evidence obtained by 
unlawful search and seizure, twenty-six states had opposed 
the Weeks doctrine.® Recently, in Wolf vs. People of Colo- 
rado (1949),° the Court reaffirms the Weeks doctrine insofar 
as it applies to practice and convictions in federal courts, but 
held that, in a state conviction based upon evidence inad- 
missible under the federal rule, there was no denial of Due 
Process. Three justices dissented, and Justice Black, while 
concurring, felt that “a state officer’s knock at the door. . . as 
a prelude to a search without authority of law may be... 
just as ominous to ordered liberty as though the knock were 
made by a federal officer.” 

In Agnello vs. United States (1925)" where a legal seizure 
was made, and through such seizure it was apparent that 
smuggled dope was confined in another’s house, a second 
arrest without warrant and not incidental to the first was 
illegal, and evidence so obtained could not be introduced. 
It has also been held in Lewis vs. United States (1937)* that 
where a federal officer without warrant breaks into the home 
of one and discovers evidence fatal to another, the latter 
cannot complain, since his property has not been illegally 
broken. 

One court gave sanction to a novel twist of the “unreason- 
able search” clause in recently holding that use of a stomach 
pump treatment which leads to the discovery of narcotics 
in the stomach of one charged with concealing them was un- 
reasonable so as to render testimony concerning possession 
thereof inadmissible.* 

Cases are now numerous in requiring that a fair and im- 
partial trial be allowed the accused, and that evidence ob- 
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tained by coercive methods should not be admissible. In the 
now famous McNabb cases (1943),** three brothers who were 
Tennessee mountaineers were accused of second degree mur- 
der when they shot the “revenuers.” Evidence showed that 
the brothers had never been more than twenty-one miles 
_away from the farm during their lives, and after arrest, they 
were thrown in a cell without cot or chair and were ques- 
tioned for hours without advice of counsel. The Supreme 
Court reversed a conviction in the trial court on the basis that 
defendants were compelled to give evidence against them- 
selves and were deprived of liberty without due process of 
law. 

Indeed, in their vigilance to outlaw easy but self-defeating 
ways of crime detection, the Court has virtually disallowed 
any confession made between arrest and arraignment.® 

On one day in 1949, the Court overturned three widely- 
separated state court convictions® where the defendant had 
been held incommunicado for several days before commit- 
ment to a magistrate. While the trial courts and state supreme 
courts had found as a fact that the confessions were volun- 
tarily given, the Court refused to be ignorant as judges of 
what they know as men. “Ours is the accusatorial as opposed 
to the inquisitorial system,”*’ observed Justice Frankfurter 
for the majority, and held that the prosecution must establish 


its case not by interrogation of the accused even under 


judicial safeguard, but by evidence independently secured 
through skillful investigation. Justice Jackson, mindful of the 
social implications of the majority view, wrote an appealing 
dissent to all three cases. “The seriousness of the Court’s 
judgement is that no one suggests that any course held 
promise of solution of these murders other than to take the 
suspect into custody for questioning. The alternative was to 


ee ee 


Judicial Highlights of Civil Rights 91 
close the books on the crime and forget it, with the suspect | 
at large. This is a grave choice for a society in which two- 
thirds of the murders already are closed out as insoluble.” 
Mr. Jackson further observed that once a confession is ob- 
tained, its verity might be established by corroborating evi- 
dence, which existed in each of these cases. Three judges 
joined Jackson’s dissent, and its strong social appeal may in 
time gain the following of the Court. 

Right of counsel guaranteed by the Sixth Amendment has 
also been reviewed in numerous cases, often to the advan- 
tage of the accused. In Powell vs. Alabama (1932), the 
Court found there was a duty to appoint counsel for the 
accused, but the doctrine was limited to capital cases of in- 
digent defendants incapable of hiring counsel or conducting 
their trials. In Betts vs. Brady (1942),”° the Court held that 
failure of a state in a non-capital case to appoint counsel was 
not denial of Due Process unless specific prejudice was 
shown. Convictions have been reversed where the defendant 
had no counsel and the issues were complex,” where the 
prosecution resorted to trickery,” or where the partiality of 
the trial judge was shown.” 

Wade vs. Mayo (1948)"* held that where an individual by 
reason of age, ignorance, or mental capacities is incapable 
of representing himself even in a prosecution of a relatively 
simple nature, refusal to appoint counsel denies Due Process 
under the Fourteenth Amendment. Another 1948 case seems 
to make it clear that in every capital case, whether prejudicial 
influence is shown or not, the defendant is entitled to coun- 
sel. In 1949, the Court further held in Gibbs vs. Burke" 
that failure to request counsel does not constitute a waiver 
when defendant does not know of the right. 

Louisiana ex rel Francis vs. Resweber (1947)" brought an 
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interesting interpretation of the “double jeopardy” and “un- 
usual crimes and punishments” clauses. There a Negro boy 
who had been convicted in a Louisiana State court was given 
the death penalty and his warrant duly issued. While he was 
strapped in the electric chair, the switch failed because of 
a latent mechanical defect. On the second attempt, the de- 
fendant pleaded that he was placed twice in jeopardy and 
that his punishment was cruel and unusual in that he was 
enduring a double psychological strain in preparing twice 
for death. By a five-to-four decision, the Court refused both 
grounds, stating that there was no suggestion of malevolence, 
and likening the situation to a fire that might break out in 
one’s cell. The dissent would have remanded the case for 
further investigation of the amount of electric current which 
passed through the defendant’s body, in order to determine 
the question of jeopardy. 

Cases involving fair and impartial juries and Courts have 
also resulted in state court reversals. In Ex Parte Virginia 
(1880),"* a Negro who was convicted by a jury composed of 
all whites pleaded that he was denied his liberty without Due 
Process and showed that the county judge had systematically 
excluded Negroes from the jury panel. On the evidence, the 
Court sustained the defendant's position and stated that the 
Fourteenth Amendment had been violated, even though the 
judge had acted outside the scope of his duties as a state 
officer. But the Court showed that a Negro need not neces- 
sarily be on the jury for conviction of another Negro to stand; 
and in Akins vs. Texas (1945),"® where the commissioner sys- 
tematically placed only one Negro on each jury panel, it was 
held equal protection had not been denied since no person 
is entitled to proportionate representation. 

In Moore vs. Dempsey (1928),°° where five Negroes were 
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convicted for murdering a white man, the evidence on appeal 
showed that a mob had assembled around the court house 
awaiting conviction. The Court observed that no one on the 
jury would have dared vote other than for conviction, else he 
would not escape the mob. This amounted to no trial at all, 
said the Court, but was merely mob violence masquerading 
as such. 

In the 1947 case of Fay vs. New York,** defendant chal- 
lenged the “Blue Ribbon Jury” used by New York in its 
state courts. Among other complaints, the county clerk 
selected the jury from the general panel, and women had 
the option of serving or not as they chose. The juries in prac- 
tice were far from being equally distributed between the 
sexes, but the Court held there was no denial of Due Process. 


Segregation in Public Carriers 


Enforced segregation in public carriers in the South was 
first challenged in the Civil Rights Cases mentioned above.” 
In Plessy vs. Ferguson (1896)** a Louisiana statute provided 
that all railroads should furnish separate and equal accommo- 
dations for white and colored races. In challenging the 
statute it was maintained that the enforced separation stamps 
the colored race with a badge of inferiority. The Court, how- 
ever, upheld the statute saying that if so, it was not because 
of anything in the Act, but solely because the colored race 
chose to put that construction upon it. The majority felt that 
racial prejudice could not be overcome by legislation or 
forced commingling and held that segregation was not dis- 
criminatory or unreasonable; all this being done, however, 
over the protest of Justice Harlan, a Southerner, who stated 
that “our Constitution is color blind.” 

Previously, segregation on carriers had been challenged 
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under the commerce clause in Hall vs. De Cuir (1877).** The 
Court there invalidated the Louisiana statute which pre- 
scribed racial segregation on interstate carriers on the ground 
that uniformity of regulation was essential, that Congress 
had exclusive power to regulate, and that interstate com- 
merce must remain “free and untrammeled.” 

In Morgan vs. Virginia (1946)*° a Negro passenger on an 
interstate bus was arrested for refusing to change her seat in 
compliance with the driver’s direction pursuant to a Virginia 
statute. The Court held, consistently with the early De Cuir 
case, that the statutory requirement that passengers change 
seats from time to time, as it might become necessary to in- 
crease the seats available to one race or the other, constituted 
an undue burden on interstate commerce. 

However, in Day vs. Atlantic Greyhound Corporation 
(1948)* the Fourth Circuit Court held that an interstate 
carrier has a right to establish rules and regulations which 
require white and colored passengers to occupy separate ac- 
commodations provided there is no discrimination in the ar- 
rangement, distinguishing the Morgan case where a State 
statute required the segregation. In 1938, an I.C.C. decision 
held that it was not unreasonable, in view of the paucity of 
Negro demand, that no pullman accommodations be fur- 
nished for Negroes.*’ The day of air travel may require 
special doctrines on the law of segregation. 


Segregation in Education 


Much of the history on segregation in educational insti- 
tutions undoubtedly lies ahead. The leading case on the 
equal protection of the laws as applied to public education 
is Missouri ex rel Gaines vs. Canada (1988).** There Gaines, 
a Negro graduate of Lincoln College, was refused admission 
to the University of Missouri Law School. Under Missouri 
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policy, the State made a practice of providing tuition for its 
colored citizens whereby they could obtain equal educational 
facilities in other states. But the Supreme Court held that 
such provision denied the applicant equal protection of the 
laws under the Fourteenth Amendment. The Court said that 
Gaines was entitled to be admitted to the law school of the 
State University in the absence of other and proper provision 
for his legal training within the State. Thirty years prior the 
Court had recognized in Berea College vs. Kentucky (1908)* 
the constitutionality of a state statute prohibiting private 
schools from admitting whites and blacks to the same institu- 
tion. 

In 1948, on the application of an Oklahoma Negress to the 
law school of her State University, the Court seemed to go 
slightly further than in the Gaines case. Chief Justice Vinson 
rendered a unanimous decision™ saying that “Ada Sipuel is 
entitled to secure legal education afforded by a state insti- 
tution. Oklahoma must provide it for her and provide it as 
soon as it does for applicants of any other group.” Arkansas 
first met the problem by putting a colored student in an adja- 
cent room, then by moving him into the main classroom with 
a small fence around him, then finally by absorbing him into 
the group. 

In Sweatt vs. Painter (1948)"* a Texas Appellate Court up- 
held the state laws which require segregation of races in 
state-supported schools, where substantially equal facilities 
for education exist for Negro students. The State Supreme 
Court refused writ of error, and the United States Supreme 
Court has set the case for hearing in April, 1950. 


Residential Segregation™ 


While a recent New York decision® has held that the right 
to acquire interests in real property cannot be classified as a 
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civil right, residential segregation and restrictive convenants 
have been viewed by minority groups in the same light as 
other discriminations. Restrictive convenants against certain 
use of real property (as occupancy by members of designated 
races) have for years rested upon common law principles, 
with a distinction being drawn between use and owner- 
ship.* 

In Buchanan vs. Warley (1917),** the Court struck down an 
ordinance of Louisville, Kentucky, which forbade Negroes 
to move into any block wherein the greater number of houses 
were occupied by whites, and vice versa. The ordinance was 
challenged by a white owner who desired to convey a lot to a 
Negro. But this is a case of discrimination by city ordinance or 
governmental action. What if individual owners in a neigh- 
borhood agree to restrictive covenants whereby none shall 
sell to a Negro? In Corrigan vs. Buckley (1926)** the Supreme 
Court dismissed an appeal on the constitutionality of such 
provision, saying the question lacked “any substantial . . . 
color of merit.” But this case concerned land in the District 
of Columbia, and could not possibly call into play the Four- 
teenth Amendment aimed at state action. 

In Shelley vs. Kraemer (1948)*" and several companion 
cases, the Supreme Court answered the question whether 
state governments were participating in racial discrimination 
by lending aid of their courts in enforcement of restrictive 
covenants. Deciding in the affirmative, the Court outlawed 
future enforcement of the covenants in state courts by say- 
ing: “It cannot be doubted that among the civil rights in- 
tended to be protected from discriminatory state action by 
the Fourteenth Amendment are the rights to acquire, enjoy, 
own, and dispose of property.” The impact of these deci- 
sions has not been fully realized; almost all property in 
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Southern urban areas is subject to such convenants, and the 
question is posed whether a landowner whose property value 
is threatened by a neighbor's sale to a Negro in breach of the 
covenant can maintain an action for damages against him.°” 


Aliens 


In any time of national crisis, the position of aliens in the 
country is extremely uncomfortable. The United States has 
not been without its problems in this regard. In the western 
part of the United States, where Oriental labor was compet- 
ing with white, the states passed discriminatory measures 
against the former. Laws were passed forbidding aliens, ex- 
cept those who declared their intentions to become citizens, 
to own or require any interest in land within the state. The 
penalty was forfeiture of the land to the state and criminal 
punishment of those conveying title in violation of law. While 
the Supreme Court has held in Traux vs. Raich (1915)* that 
the alien had the right to earn a living by following ordinary 
occupations, it was held in Terrace vs. Thompson (1923) that 
each state had power to deny to aliens the right to own land 
within its borders. A modification of the holding came in 1948, 
however, when in Oyama vs. California’ it was held that a 
father alien could convey to his minor son, who was a citizen of 
the United States, lands within the State of California and in- 
sofar as the California Alien Land Law applied to the minor, 
it deprived him of equal protection of the law and of his privi- 
leges and immunities as an American citizen. 

During the recent war, deportation of enemy aliens 
brought many civil rights issues to court attention. Pending 
deportation, persons of Japanese ancestry, even though 
American citizens, were ordered to observe an evening cur- 
few, which was upheld in Hirabayashi vs. U.S. (1948).** In 
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two lower court decisions, the Courts took opposing views. 
One” reasoned that Congress might consider all the area as 
an actual military arsenal under martial control; the other*® 
took the position that no constitutional power existed for 
making a distinction relating to citizens on the basis of their 
race or color. The Supreme Court took approximately the 
position of the first district judge, stating through Chief 
Justice Stone: “We cannot close our eyes to the fact, demon- 
strated by experience, that in time of war residents having 
ethnic affiliations with an invading enemy may be of a 
greater source of danger than those of a different ancestry. 
Nor can we deny that Congress and the military authorities 
acting with its authorization have constitutional powers to 
appraise the danger in the light of facts of public notoriety. 
We decide only the issue as we have defined it—we decide 
that the curfew order as applied and at the time it was ap- 
plied was within the boundaries of the war power.” Un- 
doubtedly, treatment accorded Japanese-Americans during 
World War II constitutes the most discordant note in the 
recent expansion of civil liberties. 


Free Speech and Picketing 


A civil right that owes its origin and development to this 
century is the right to picket, which the new Court has 
held to be a form of free speech protected by the Fourteenth 
Amendment. While Texas and other states had upheld peace- 
ful picketing long prior to 1937, it was in that year that 
the Supreme Court in Senn vs. Tile Layers Union (1937)** 
upheld the constitutionality of a Wisconsin statute legalizing 
peaceful picketing. “Clearly,” observed Justice Brandeis, 
“the means which the statute authorizes—picketing and 
publicity—are not prohibited by the Fourteenth Amendment. 


Se ee, ae 


Judicial Highlights of Civil Rights 99 


Members of a union might without special statutory author- 
ization by a state, make known the facts of a labor dispute, 
for freedom of speech is guaranteed by the Federal Con- 
stitution.” Thus was born the implication that picketing was 


_a form of free speech with which the state us not legally 


interfere. 

Carlson vs. California (1940)* and Thornhill vs. Alabama 
(1940)**" each involved municipal ordinances to prohibit 
picketing on city streets. The Court held both ordinances 
unconstitutional in that “dissemination of information con- 
cerning . . . labor disputes must be regarded as within that 
area of free discussion guaranteed by the Constitution.” 

In American Federation of Labor vs. Swing (1941) the 
defendant’s employees were satisfied with their employment, 
but the union wanted a closed shop and commenced picket- 
ing. In the state court, Swing was granted an injunction, but 
the United States Supreme Court reversed, stating that a 
ban on free discussion was inconsistent with the guarantee 
of freedom of speech even though there was no employer- 
employee controversy. 

In Milkwagon Drivers’ Union vs. Meadowmoor Dairies 
(1941)*°° the court held, however, that a state court might 
lawfully enjoin “picketing enmeshed with violence.” Trivial 
rough incidents, however, are insufficient, though past mis- 
conduct may lend sufficient inference of future violence to 
warrant an injunction.*”° 

In Carpenters’ and Joiners’ Union vs. Ritters’ Cafe (1942)"* 
defendant owned a cafe in Houston and started constructing a 
building several miles away. His contractor used non-union 
labor, and the union started picketing his cafe. The state 
granted an injunction, and the Court upheld this action, 
restricting picketing to the area of dispute. The Court further 


100 The Rice Institute Pamphlet 


upheld in 1949 an injunction issued by a Missouri court 
restraining peaceful picketing when in violation of the state's 
restraint of trade statutes.” 


Limits of Free Speech—Criticism of Court and Country 


World War I caused unprecedented consideration of free 
speech. Even during the Civil War, the efficacy of the Bill 
of Rights in war time had been confirmed in Ex Parte Milli- 
gan (1866)."** In 1917, Congress passed the Espionage Act 
forbidding the wilful making of false reports with intent to 
interfere with the operations of military forces and training. 
The Sedition Act of 1918 created new penalties for uttering 
language disloyal to the United States or its form of govern- 
ment. The former was tested in Schenck vs. U. S. (1919),*** in 
which appellant contended the Espionage Act violated the 
First Amendment and was unconstitutional. Mr. Justice 
Holmes wrote a unanimous opinion stating that free speech 
had never been absolute at any time. “Free speech would 
not protect a man in falsely shouting fire in a theatre and 
causing a panic” even in peace and, when a nation is at war, 
“many things that might be said in time of peace are such 
hindrance to its effort that their utterance -will not be en- 
dured so long as men fight . . . The question in every case is 
whether the words used are used in such circumstances and 
are of such a nature as to create a clear and present danger 
that they will bring about the substantive evils that Congress 
has the right to prevent. It is a question of promixity and 
degree.” The latter statute was passed on in Abrams vs. U. S. 
(1919),*** where the Court reviewed a conviction of defend- 
ants charged with publication of pamphlets denouncing the 
“capitalistic government of the United States.” The majority 
opinion upheld the conviction and the statute, but Justice 
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Holmes, in one of his most famous opinions, dissented: 
“. .. but when men have realized that time has upset many 
fighting faiths, they may come to believe even more than 
they believe the very foundations of their own conduct that 
the ultimate good desired is better reached by free trade in 
ideas—that the best test of truth is the power of the thought 
to get itself accepted in the competition of the market; and 
that truth is the only ground upon which their wishes safely 
can be carried out... .” 

Gitlow vs. New York,"* already mentioned, is of import- 
ance primarily for extending the protection of the Fourteenth 
Amendment to state action invading freedom of speech. 

About two thousand cases involving the Espionage Act 
arose in the lower Federal Courts during World War I," 
and hundreds more have been tried under Sedition and 
other Acts since that time. Undoubtedly the trial gaining 
widest attention in recent years has been that of the twelve 
communists convicted in the United States Court House in 
Foley Square, New York, by Judge Harold R. Medina for 
advocating overthrow of the United States government as 
early as circumstances would permit, contrary to Congres- 
sional legislation.** In his charge*” to the jury, Judge Medina 
made it clear that belief in and advocacy of a system of 
government unlike our own was in every sense permissible, 
and it is through incitement to action that the evil lies. Un- 
doubtedly more will be heard from this case in the appellate 
courts. 

Also of interest to free speech is the right to criticize the 
Court’s action in pending litigation. In Bridges vs. California 
(1941)**° defendant sent a telegram to the Secretary of Labor 
stating that enforcement of a state court's current decision 
would tie up the entire Pacific Coast and that he did not 
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intend to abide by it. Held in contempt by the court, the 
defendant contended on appeal that he was within his rights 
thus to speak. In sustaining his view, the Court commented 
that it was not enough to abridge speech to show that a sub- 
stantive evil would result—but that the evil must be itself 
serious, and that the likelihood of danger was a question of 
degree for which no formula could be captured. 

In Pennekamp vs. Florida (1946)*** the editor of the Miami 
Herald published a series of editorials after eight rape indict- 
ments had been dismissed. Accompanying cartoons showed a 
robed compliant judge handling a decree to a huge criminal 
figure with another marked “public interest” vainly protest- 
ing. Again emphasizing the necessity of criticism, the 
Supreme Court overruled the conviction with the candid 
remark that: “Whether the threat to the impartial and 
orderly administration of justice must be a clear and present 
or a grave and immediate danger, a real and substantial 
threat—one which is close and direct, or one which disturbs 
the court’s sense of fairness depends upon a choice of 
words.” 

In 1947 a Corpus Christi publisher made comment that a 
county judge had wrought a gross miscarriage of justice and 
a “raw deal” and that he would not know whether justice 
was done, not being a member of the bar. As defendant he 
insisted he intended no disrespect, but merely wished to 
quicken the conscience of the judge and make him careful in 
the discharge of his duties. Again the Supreme Court held 
there was no clear and present danger, and that the defend- 
ant’s conviction for contempt would not stand.2*? 

In 1942 in U. S. vs. Pelley,* we find a defendant much 
more facile in attacking American institutions than the 
above three. William Dudley Pelley published the Galilean 


Judicial Highlights of Civil Rights 103 


Magazine which not only criticized President Roosevelt and 
his New Deal, but also strongly attacked the British and 
made expressions of gloom about our war preparedness. Obvi- 
ously one could not be punished for criticizing the President 
or New Deal, for that would include the most of us, and 
criticism of the British has been a sacred American preroga- 
tive since 1775, But Pelley interwove such statements with a 
seditious web of propaganda designed to depress military 
morale. The Circuit Court of Appeals held that there was a 
clear and present danger and the Supreme Court gave its 
tacit approval by refusing to review the case. 


Conclusion 


The treatment of civil rights in this paper has left many 
fields untouched, particularly domestic relations,’** newly 
created tests for naturalization,”* and many others.*** 

In appraising the cases, some’ will feel with Justice 
Harlan that our Supreme Court has prolonged racial conflict 
by allowing the seeds of race hate to be planted under the 
sanction of law. The Southern realist’** will more likely feel, 
however, that when legislation runs counter to emotions 
rising to a religious pitch, the Court has usually acted with 
prudence and wise restraint. In many respects it is remark- 
able that a system devised in the Eighteenth Century for a 
sparsely settled agricultural nation has so well coped with 
the needs and complexities of today’s highly integrated 
technological society. In general, America can be proud that 
even while fighting for her very survival, she has preserved 
her basic civil liberties. 

The new civil rights program of the President may some- 
day be hailed as the beginning of true democracy; it as 
likely could break down, like the Fifteenth Amendment, for 
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coming too soon; it may aggravate rather than heal. Today's 
society requires closer surveillance of those who would 
undermine our government, but excessive surveillance is the 
beginning of the police state. Even the most rabid regula- 
tionist would fear a government like that in George Orwell's 
recent satire, Nineteen Eighty-four. 

Through the ages the crude and bestial instincts of the 
mob have succeeded in destroying the delicate achievements 
of human endeavor; no nation can consider itself immune. 
War and its aftermath create a social context poisonous to 
the sensitive plant of freedom.**° We must renew our trust 
in the saving grace of wider sympathy and tolerance and 
greater understanding, and recognize that human progress 
is made in light and not in darkness, if the hard-won gains 
of the human spirit are to survive. 

C. M. HupsPeTH 
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